THE JOURNAL 


POLITICAL ECONOMY 


VOLUME 20 MAY— IQI2 NuMBER 5 


RAILWAY DISCRIMINATION 


[ihe main purpose of the original Interstate Commerce act, and 
of the various measures that have been passed to amend it, has 
been the suppression of unfair railway discrimination. The most 
pernicious form such discrimination formerly took was that of 
secret rebating. Jt is popularly believed, because secret rebating 
has been almdsf extirpated, that the suppression of unfair dis- 
crimination has become secondary in importance to the preven- 
tion of excessive rates. This belief is, to a large extent, unfounded. 
Its prevalence makes needful emphasizing of the facts that unfair 
discrimination continues, that it still produces baneful results, 
and that its suppression and prevention still are, or ought to be, 
the main object of government regulation of railway traffic. I 
would not be misunderstood as saying or implying that the con- 
dition in respect to railway discrimination is as bad as in years 
past. On the contrary, there has been a very marked improve- 
ment since the Hepburn act went into effect in 1906. There 
never was a time in the history of American railways when there 
was so little unfair discrimination as there is now. But existing 
conditions fall short of being what they ought to be. Thére 
still are many evil forms of discrimination; and what is worse, 
many of them under existing laws cannot be stopped or prevented 
by either the railways or the Interstate Commerce Commission. 

The railways cannot stop or prevent many of them, because to 
do so their managers would have to make arrangements which 
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almost certainly would be held illegal; and even if such arrange- 
ments were legalized, a minority of the managers might in some 
instances not agree to them; yet any arrangement by railways 
to prevent discrimination, to be effective, must be made by 
all competing lines. The Commission cannot stop or prevent 
many of these discriminations, because it has not been given so 
much power over discriminations as experience has shown it must 
have if it is to exercise any control over them with uniform equity 
and effectiveness. The Commission said in its annual report for 
1910, “The fight against discrimination is by no means won.” 
If the main purpose of past legislation on this subject is to be 
accomplished, there must be more legislation regarding it. 

Existing forms of unfair discrimination may, for the purposes 
of this discussion, be divided into two classes. To the first class 
belong those which are in effect, if not legally, rebating. The 
Interstate Commerce Commission has authority to suppress them 
by the issuance of orders for their cessation and by causing prosecu- 
tions for them; but the desired result would in many cases be 
sooner and more surely accomplished if certain changes were 
made in existing laws affecting railway agreements and discrimina- 
tions. Chesecond class consists of unfair adjustments in the rates 
of competing shippers or communities. These are in many cases 
the result of excessive railway competition, and take such forms 
that no fair order can, under the law as it stands, be issued in 
respect to them by the Interstate Commerce Commission. 

I shall not attempt to describe the various forms of unfair 
discrimination which savor of, or actually amount to, rebating, 
but shall refer merely to one most important species of the genus. 
Many large industrial corporations directly or indirectly own 
switching, or industrial, railways. The Bureau of Statistics and 
Accounts of the Interstate Commerce Commission,’ in 1910, made 
an extensive investigation into the operating and financial con- 
ditions of industrial railways. In its annual report for that year 
the Commission said: 

Of the 2,410 industrial railways covered by the investigation referred to, 
it was found that, on June 30, 1909, 202 had suspended operations; 1,395 


* Twenty-fourth Annual Report of the Interstate Commerce Commission, 1910, Pp. 33- 
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derived no revenue whatever from operations, that is to say, these were purely 
transportation agencies to the manufacturing or mining operations concerned; 
364 derived revenue from local rates or from contributions by the controlling 
industries, and 449 derived revenue from divisions of through rates or allow- 
ances by carriers with which they had physical connection or some sort of an 
understanding. It is this last-named class that is of especial significance to 
the Commission when it is recognized how easily discriminations may be 
practiced by carriers through the agency of industrial railways which connect 
them with large shippers. 


In the same report (p. 10) the Commission, after making a 
remark already quoted—that “the fight against discrimination 
is by no means won’’—said: 


Those practices still remaining are more insidious and more difficult of 
extirpation than open rebating, by reason of the fact that they are hidden in 
contractual arrangements entirely legal except for the effect produced. To 
speak-genierally, these arrangements depend for their vice upon some unifica- 
tion of shipper and carrier, by which shippers secure an interest in carriers’ 
profits. Certain divisions with terminal railroads, payments for the use of 
plant facilities, payments to shippers for performing for themselves services 
not incumbent upon the carrier, arrangements with private lines, and the 
ownership of industrial corporations by carrier corporations and of carrier 
corporations by industrial corporations, are the more prominent and baneful 
examples of the abuses now continuing. 





The way in which switching railways are often used to secure 
unfair discriminations for the industrial corporations that control 
them is indicated by the statements of the Commission. The 
situation will be made clearer by two simple illustrations. “Sup- 
pose that an industrial railway is constructed by a mining or 
manufacturing company to take the place of teams and trucks 
which have been used to haul its products to the nearest railway 
station or team-track, and that it is built because the company 
by means of a switching line can transport its goods to the trunk- 
line railways more cheaply than by the use of horses and wagons. 
It is clear in that case that the railways should not pay either the 
industrial concern or the industrial railway for this switching 
service, any more than it should pay the industrial concern for 
teaming its goods to the station. Yet, in many cases where two 
or more railways compete for the traffic of an industrial corporation 
owning an industrial railway, the practice has been adopted by 
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the trunk lines of paying for the service rendered to the industrial 
concern by its own railway in switching its own goods. This gives 
an industrial concern owning a switching line an obvious and unfair 
advantage over a rival concern which does not own a switching 
railway, but teams its goods to and from its plant. 

Again, the railways have an arrangement among themselves 
under which each of them pays the others “‘per diem” for the 
use of cars belonging to the others—“‘foreign cars’’—while on its 
lines. Because of the short hauls on, and the consequent small 
revenue received by, switching lines belonging to the railways 
themselves, such as the Terminal Railroad Association of St. Louis, 
and the relatively long time cars are on their tracks for loading 
and unloading, these switching railways are allowed an arbitrary 
“‘per diem”’ reclaim of three, four, or five days. In other words, 
at the season of the year when the per-diem rate per car is 30 cents, 
the switching railway is allowed a reclaim for each car run upon 
its track of, say, five days or $1.50. This cannot lead to unfair 
discrimination where the switching railway is owned by the rail- 
ways themselves, and is not, directly or indirectly, controlled by, 
or connected with, an industrial concern. In some cases, however, 
per-diem reclaims for as much as five days are paid to industrial 
railways for cars which do not stay upon their tracks for an average 
of more than one or two days. When the car stays on the indus- 
trial railway’s track only one day, and the industrial railway gets 
a reclaim of five days, it pays the trunk line railway 30 cents for 
the use of the car, and the trunk-line gives the industrial railway 
a reclaim of $1.50, of which four-fifths, it would seem, is nothing 
more nor less than a rebate to the concern that awns the industrial 
railway. 

One of the most important cases involving the relations between 
trunk lines and industrial railways ever hedt§ by the Interstate 
Commerce Commission is that of Manufacturers’ Railway Co. 
of St. Louis v. St. Louis, Iron Mountain & Southern Railway Co., 
et al. The Manufacturers’ Railway is owned by exactly the same 
interests that control the Anheuser-Busch Brewing ompany. 
The question of what arrangement regarding rates the ‘trunk-lines 
railways may make with it is now before the Interstate Commerce 
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Commission for the second time. The railways long paid the 
Manufacturers’ Railway for delivering to them the shipments of 
the Anheuser-Busch Brewing Company and the few other indus- 
tries located on the tracks of the Manufacturers’ Railway. They 
understood from certain observations and decisions of the Com- 
mission that the payment of switching rates to the Manufacturers’ 
Railway was not regarded favorably by the Commission, and with- 
drew them. Subsequently, believing that later decisions of the 
Commission were of a different tenor, and under the stress of 
competition, they renewed the arrangement. It was following 
this that the Commission began a thorough investigation of the 
matter. The first hearing before the Commission was very per- 
functory. Representatives of the railways did not appear to 
testify, the reason being, it is believed, that they feared that 
any roads that put witnesses on the stand would lose business. 
At the second hearing in St. Louis in January, 1912, Milton H. 
Smith, president of the Louisville & Nashville, was a witness, and 
in the course of his testimony made some remarkable statements. 
I quote as follows from Mr. Smith’s testimony: 


Any allowance to the Anheuser-Busch Company through the Manu- 
facturers’ Railway, whereby the rail lines transport property shipped to or 
shipped by the brewing company at a less rate than the current tariff rates, is 
an unjust, illegal, and criminal reduction in the rates, prohibited by the Act 
to Regulate Commerce. .... To illustrate, during the month of October, 
1g11, .. . . [ten] cars of beer were shipped by the Anheuser-Busch Company 
via the Louisville & Nashville to Memphis, Tenn.; .... average weight 
per car 24,475 pounds; through rate 16 cents per 100 pounds; total revenue 
$391.60, of which $4.50 per car, or $45, was rebated to the Anheuser-Busch 
Brewing Company through the Manufacturers’ Railway Company for alleged 
services in delivering the loaded cars to the tracks of the Wiggins Ferry Com- 
pany. It will be seen, therefore, that the rebate amounted to about 11.5 
per cent of the total revenue, for which the brewing company moved the cars 
over its main line, a distance of something less than 4,000 feet; while the 
Louisville & Nashville assumed the cost of moving the traffic between the 
point of interchange with the Wiggins Ferry and Memphis, 447 miles, including 
the crossing of the Mississippi River at St. Louis, the Ohio River at Evansville, 
the Cumberland at Clarksville, Tenn., the Tennessee River at Danville, Tenn., 
and also furnished the terminal facilities at Memphis. The property was 
moved in refrigerator cars, for which the Louisville & Nashville paid the 
owners } of a cent per mile going and returning, or $7.16..... 
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Under an arrangement between the Manufacturers’ Railway and numerous 
connecting railways whereby the Manufacturers’ is practically made a party, 
so far as these roads can do so, to the per-diem rules agreement, had the ship- 
ments been moved in refrigerator cars not belonging to private lines, or, say, 
in refrigerator cars of the Louisville & Nashville or Illinois Central, some benefit 
would have been derived by the owners of the Manufacturers’ Railway, 
growing out of the fact that it is allowed what is designated as six days’ reclaim. 
That is, at this season of the year the per-diem charge on such cars would have 
been 35 cents per day; and should an L. & N. refrigerator car have been 
delivered to the Manufacturers’ Railway and loaded and returned the same 
day, it would have received as six days’ reclaim $2.10. The Louisville & 
Nashville is not at present a party to this arrangement. 

Another concession made to the Anheuser-Busch Brewing Association 
through the Manufacturers’ Railway is the issue of passes to the officers of 
that company, including August A. Busch, chairman of the board; G. F. Moore, 
president and general manager; Adolphus Busch, vice-president; R. Huehl- 
berg, traffic manager, and their families, and including in some instances 
transportation for private car, for what is known as pass for car and party. 
Such issue of passes does not seem to be authorized by the Act to Regulate 
Commerce. It is supposedly done under the provision of section one of the 
act, reading as follows: “Provided, that this provision shall not be construed 
to probihit the interchange of passes for the officers, agents, aud employees of 
common carriers and their families.” There cannot be an interchange of 
passes between the various steam carriers, extending from the Atlantic to the 
Pacific, and the Manufacturers’ Railway. 


On cross-examination Mr. Smith bluntly said that the Louis- 
ville & Nashville was in the same category with the other railways 
involved, and added: 


There are numerous other industries besides the Anheuser-Busch Brewing 
Association in and around St. Louis, as well as other parts of the country, that 
have constructed and maintain tracks and operate them and are entitled to 
the same concessions that may be allowed the Manufacturers’ Railway 

If the conditions that now exist are to continue you will breed industrial 
railways or railways of a similar character as you might breed rabbits. There 
are probably a dozen in and around St. Louis with their mouths open and their 
teeth sharpened to receive similar concessions. 


Being asked why the Louisville & Nashville had entered into 
arrangements which he considered criminal, he answered: “As I 
have already explained, there is a division of duties, and the traffic 
officials assumed the responsibility, and they did it because of the 
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big stick, the boycott, and in my opinion they acted unwisely and 
also illegally.” What Mr. Smith meant was that all railways 
which did not give to the Manufacturers’ Railway the same con- 
cessions that were being given to it by any one railway would have 
the traffic of the Anheuser-Busch Brewing Association withdrawn 
from them. George F. Moore, president of the Manufacturers’ 
Railway Company, while previously testifying at the same hearing, 
had been asked: ‘Could any line hope to obtain business which 
you controlled as against a competitor which would pay you $4.50 
a car more than the other line would pay?” and had replied, 
“The line that paid the allowance would get the business if there 
was not any hope for reparation.”” Mr. Moore’s statement seems 
to justify Mr. Smith’s explanation of the arrangement made with 
the Manufacturers’ Railway by the various trunk lines. 


——_is case is exceptional only in the extent to which publicity 





has been given to the facts about it. A somewhat similar situa- 
tion is described by the Interstate Commerce Commission in its 
report 1694, In the Matter of Division of Joint Rates on Coal to 
Points in North Carolina. It was shown in this proceeding that 
the Durham & South Carolina Railroad was owned by the Williams 
& McKeithan Lumber Company and that the Durham & Southern 
was owned by the same interests that controlled the American 
Tobacco Company. It was also shown that on shipments of coal 
from the New River district to Durham, North Carolina, the 
division of rates and the mileages that the coal was hauled over 
different roads were as follows: Chesapeake & Ohio, 221 miles, 
81 cents; Norfolk & Western, 116 miles, 77 cents; Durham & 
South Carolina, 1 mile, 62 cents. 

The Interstate Commerce Commission said in its report: 

The Durham & South Carolina, being owned by a corporation which 
owns the main industry on that line, cannot receive an allowance such as 
that here given without its being in effect a rebate on the traffic of the allied 


industry which moves over the Norfolk & Western for or to the Durham & 
South Carolina. 


The Commission also ascertained that the Durham & Southern 
had a remarkable traffic agreement with the Seaboard Air Line, 
under which the latter surrendered the position of terminal carrier 
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on Durham traffic, both in and out, to the Durham & Southern, 
which for its twenty-mile haul received 40 per cent of the Seaboard’s 
division of the rate on through business via the Virginia gateway, 
and it said: 

If there is a dollar over and above the actual cost of transportation in 
the 40 per cent division which the Durham & Southern gets, it goes into the 
pockets of the Dukes; it is not a rebate given to the American Tobacco Com- 
pany, but confessedly is an advantage growing out of the relations between 
the Dukes and the tobacco interests, for if the Dukes did not have freight to 
route, the traffic manager of the Seaboard says that no such arrangement 
would have been made. 


The Commission said in conclusion: 


There may be some doubt as to the power of the Commission to correct 
a situation such as this, but whatever power the Commission has it should 
exercise. An order will be issued against the Seaboard Air Line citing it to 
show cause why its rates into and out of Durham on all classes and commodi- 
ties should not be reduced, and against the Norfolk & Western that it show 
cause why its rate on coal into Durham should not be reduced. 


These illustrations doubtless will suffice to show the nature of 
the discriminations in favor of large industrial concerns that are 
effected by improper relations between railways owned by them 
and the trunk-line railways. The Commission’s expression of 
doubt as to its ability to deal with them, while based on good 
ground, would have been even more applicable to the second class 
of discriminations I have mentioned—those effected by adjust- 
ments of rates which do not savor at all of rebating, but may 
accomplish the same result. In order to see why the Commission’s 
power to deal with rates is inadequate, let us consider the authority 
to stop and prevent such discriminations in rates as it possesses. 

The Commission now has two very important kinds of authority 
over rates: (1) When it finds rates already in effect excessive or 
unfairly discriminatory it may reduce them, and fix maximum 
reasonable rates. This power it was given by the Hepburn act 
of 1906. (2) It may suspend for a maximum period of ten months 
proposed advances in rates, while it is investigating their reasonable- 
ness; and if it finds them unreasonable, may prohibit them. This 
power was conferred by the Mann-Elkins act of 1910. 
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The provision of the Hepburn bill giving the Commission the 
authority first mentioned is in substance as follows: 


Whenever, after full hearing, the Commission shall be of the opinion that 
any rates are unjust, or unreasonable, or unjustly discriminatory, the Com- 
mission is hereby authorized to determine and prescribe what will be just and 
reasonable rates as the maximum to be charged and to make an order that 
the carrier shall cease to collect any rate in excess of the maximum rate so 
prescribed.* 


This gives the Commission authority, when it finds an adjustment 
of rates unjustly discriminatory, to reduce only such of them as it 
may consider too high. It cannot raise any that it may think too 
low. 

The provision of the Mann-Elkins bill authorizing the Com- 
mission to suspend changes and prevent advances in rates is in 
substance as follows: 


Whenever there shall be filed with the Commission any new individual 
or joint rate, the Commission is hereby given authority, upon reasonable 
notice, to enter upon a hearing concerning the propriety of such rate. Pending 
such a hearing and the decision thereon, the Commission, upon filing and 
delivering to the carriers affected a statement in writing of its reasons for 
such suspension, may suspend the operation of such rate, but not for a longer 
period than one hundred and twenty days beyond the time when such rate 
would otherwise go into effect; and after full hearing, whether completed 
before or after the rate goes into effect, the Commission may make such order 
in reference to such rate as would be proper in a proceeding initiated after the 
rate had become effective? Provided, that if any such hearing cannot be con- 
cluded within the period of suspension, as above stated, the Commission may 
extend the time of suspension for a further period not exceeding six months. 


As the only action the Commission can take in reference to 
a rate after it has become effective is to reduce it by fixing a lower 
maximum rate, it has been assumed that this last quoted pro- 
vision authorizes it to deal only with advances. In one case,‘ 
however, the Commission held that “it has the power to suspend 


Sec. 15. 

2 The italics in all the citations are mine. 

3 Loc. cit. 

4In the Matter of the Request for Suspension of Reduced Rates on Packing-House 
Products and Fresh Meats from Fort Worth, Texas, to Mississippi River Crossings 
and Points East Thereof. Opinion 1571, decided June 2, r19rr. 
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reductions in rates in any case where such suspension will operate 
to prevent an apparent discrimination.” 

It is also contended by some lawyers that when, under the 
revised fourth section of the Interstate Commerce act, the Com- 
mission authorizes a carrier to charge a lower rate for a longer than 
for a shorter haul, it may fix the minimum below which the rate 
for the longer haul may not be reduced. The fourth section says 
that 
upon application to the Interstate Commerce Commission such common 
carrier may in special cases, after investigation, be authorized by the Com- 
mission to charge less for longer than for shorter distances for the transporta- 
tion of passengers or property; and the Commission may from time to time 
prescribe the extent to which such designated common carriers may be relieved 
from the operation of this section. 


It is argued that this, together with other provisions of the law, 
not only authorizes the Commission to fix the maximum reasonable 
rate that may be charged for the shorter haul, but also the mini- 
mum reasonable rate that may be accepted for the longer haul. 
But other lawyers argue that the courts must hold that any author- 
ity that the law does not clearly give to the Commission is not given 


at all, and that as the power to fix a minimum rate is not expressly 
conferred, it must be decided that it has been withheld. 

This latter view the Interstate Commerce Commission itself 
has adopted. In its annual report for 1911,’ in discussing the 
cases arising in the western inter-mountain territory under the 
amended fourth, or long-and-short-haul, section of the act—its 
decisions in which were overruled by the Commerce Court—it 
says: 

The Commerce Court intimates that the mistake of the Commission is in 
having attempted to fix a relation of rates instead of establishing reasonable 
rates; but, as we have already pointed out, there is no way in which the dis- 
crimination found to exist in these tariffs can be prevented except by fixing a 
differential, since we have no power to establish an absolute rate or fix a minimum 
charge below which the carrier is not free to go. 


There never has been any question in the minds of those 
thoroughly familiar with the law that, except possibly in the 


tP, 38. 
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fourth section, it does not give the Commission power in any 
circumstances to fix a minimum or absolute rate; and the Com- 
mission’s ruling that it has no power to fix such a rate, even under 
the fourth section, shows that under the statute as it stands the 
Commission will not try to exercise any such power in any case 
unless, indeed, the Supreme Court of the United States shall 
interpret the fourth section differently from the way in which 
the Commission interprets it. Even if the Supreme Court should 
hold that under the fourth section the Commission may fix a 
minimum rate for the longer haul where it allows a lower rate to 
be charged for a longer than for a shorter haul, by no possible 
interpretation could it be held that the law authorizes the Commis- 
sion to fix minimum or absolute rates in any case where the long- 
and-short-haul principle is not involved. The only final order it 
can issue under other provisions of the law to prevent any change 
in rates is “such an order in reference to such rate... . as 
would be proper in a proceeding initiated after the rate . . . . had 
become effective’; and the only order it can make in reference to 
any rate after it has become effective is one substituting for it a 
reasonable maximum rate. 

These limitations on the Commission’s power are not a merely 
theoretical evil. This will appear from consideration of some of 
the motives and forces that influence railways in making rates, 
and some of the concrete results. 

The traffic manager long has been the target for harsh criticism. 
He has been portrayed as an autocrat who has used his power of 
making rates to build up some communities and tear down others, 
to make the rich shipper richer and the poor shipper poorer, and 
to determine arbitrarily in what markets the producer shall sell, 
and from what centers of production the consumers of each com- 
munity shall draw their supplies. This picture is too highly 
colored. It is inaccurate in essential details. The traffic manager 
is a sales manager. He does what other sales managers do—gets 
as wide a market and as good prices for his wares as he can. He 
has to fix rates on numerous commodities. He has to deal with 
many communities, large and small, and with many shippers, 
large and small. He has to meet the competition of numerous 





448 JOURNAL OF POLITICAL ECONOMY 


rivals. He has been, and is, subjected to heavy, incessant pres- 
sure both by the large communities—through their commercial 
organizations—and by the big shippers, for rates lower in propor- 
tion than those given to other communities and shippers—pressure 
of the same sort that we have already seen has been used to get 
for industrial railways excessive switching rates or excessive divi- 
sions of through rates. The weapon that has been most often 
and successfully used by communities and shippers to get unfair 
advantages has been the giving of increased traffic to roads that 
would yield to their solicitations, and the withdrawal of traffic 
from those that would not. Often commercial organizations have 
threatened boycotts against railways that were not sufficiently 
tractable. Sometimes they have maintained boycotts for con- 
siderable periods. Similar action by big shippers is common. 
This is attacking the traffic manager in his most vulnerable point. 
He is paid to get business, and such incidents weaken him with 
his management no matter how he explains them. | 
In every territory there are several competing railways. In 
every considerable number of men there are sure to be some who 
are unwise or unfair. Now, it has happened many times that a 
big corporation or community has demanded some concession in 
rates which the management of every railway concerned but one 
has regarded as unfair and has opposed, but which that one has 
granted. When such a concession has been madé by one road it 
must be made by all competing roads on pain of losing competitive 
business. Consequently, that there are many unfair rates and 
arrangements does not show that railway managers as a class are 
either unwise or unfair, but merely that the unwise or unfair among 
them, aided by economic conditions—and, as I hope to show later, 
by the existing statutes—have been able to put and keep in effect 
unfair rates, in spite of the opposition of the large majority of 
traffic managers. 
uppose a great industrial corporation not only has a large 
amount of traffic to give, but is controlled by men who are also 
dominant in one or more of a group of competing trunk-line rail- 
ways. The federal and state governments claim, and exercise, the 
power to limit railway profits. They do not have any such author- 
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ity over industrial concerns. Men who are influential in both a 
large industrial concern and a railway, therefore, may have an 
incentive to cause the railway to make extremely low rates on the 
commodities shipped by their industrial concern, and may do it 
over the opposition of the officers of all the railways concerned. 
Now, recently there has been a rapid integration of the control 
of industrial and railway corporations. Men who are largely 
interested in industrial concerns are also potent in the counsels 
and financial affairs of a number of railways, and, whether owing 
to this or other causes, there is a pernicious tendency to make 
rates that are disproportionately low on commodities produced 
and shipped by big industrial corporations. 

The danger involved in this tendency of those controlling large 
industrial corporations to get control of some railways was clearly 
recognized and pointed out by Commissioner (now Chairman) 
Charles A. Prouty of the Interstate Commerce Commission in 
testifying before the Committee on Interstate Commerce of the 
United States Senate seven years ago. The following is an extract 
from Mr. Prouty’s testimony :* 


Senator Newlands: What do you regard the greatest evil in connection 
with transportation—this question of rebates or this question of discrimina- 
tion under the published tariff as between localities ? 

Mr. Prouty: In the past the rebates have been the most serious question. 
My own opinion is that in the future the discriminations in the tariff itself 
will be the most serious question. Go into New England today, and you will 
find that the tariff puts absolutely into the possession of the Standard Oil 
Company every foot of the territory of the New York, New Haven & Hart- 
ford Railroad. You will find that class of discrimination all through this 
country. I think in the future that class of discrimination will probably be 
more serious than the question of rebates. That is really not a discrimination 
against localities. That is discrimination as between shippers. That is the 
adjustment of a tariff in such a way as to prefer one shipper to another. 

Senator Newlands: Do you think there is any great danger from the fact 
that men who are largely interested in these great industrial corporations 
control certain railway lines ? 

Mr. Prouty: I do regard that as the very gravest danger. 


An illuminating illustration of unfair discrimination in rates 
which benefits certain large interests is afforded by the existing 


* Hearings on the Regulation of Railway Rates before the Committee on Interstate 
Commerce of the United States Senate, 1905, pp. 2912-13. 
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rates on dressed meats between cities on the Missouri River and 
Chicago. It is a principle recognized by traffic managers, econo- 
mists, commissions, and courts, that usually the rate should be 
higher on finished products than on raw materials, because (1) 
ordinarily the cost of hauling the finished product is greater, and 
(2) the value of the service to the shipper is greater owing to the 
greater value of the finished product. Formerly the rate per 
100 pounds on live stock, and also the proportional rate on dressed 
meats, from Missouri River points to Chicago was 23.5 cents. 
The Chicago Great Western several years ago reduced the rate on 
packing-house products to 18.5 cents, under a contract with the 
packers on the Missouri River providing that in return it should 
be given a specified part of their shipments. It made no corre- 
sponding reduction in the rate on live stock. For competitive 
reasons most other roads met the reduction, although some refused 
to do so. 

Packing-house products move in large quantities between the 
points referred to. But they are very valuable commodities. 
They move in small carloads, the carload minimum being 20,000 
pounds. The risk in handling them is considerable. They are 
hauled in cars owned by the packers, for which the railways pay 
mileage which more than covers the investment in the cars and 
the cost of their maintenance. Chiefly because the cars do belong 
to the packers they are given expedited movement and are almost 
invariably unavailable for back-loading; consequently, the rate 
one way has to cover the cost of hauling the car both ways. For 
these reasons both the cost and the value of the service of trans- 
porting packing-house products are high, and the rates ought to be 
in proportion—in other words, above the average. The 18}-cent 
rate was not in proportion to the cost and value of the service. 
It figures only 7.4 mills per ton per mile, which is substantially 
less than the average rate per ton per mile in the territory in 
question and on the roads involved; and, as already remarked, 
as the packers’ private cars usually cannot be used for back-loading, 
this low rate has to cover the cost of hauling the car both ways. 

The Chicago Live Stock Exchange complained in 1904 to 
the Interstate Commerce Commission that the making of this 
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rate on packing-house products, while the rate of 23} cents on 
live stock was retained, was an unjust discrimination against the 
traffic in live stock and against the Chicago market. The Com- 
mission upheld it, and ordered the roads to “‘cease and desist 
from maintaining or enforcing the unlawful relation of rates.” 
The case was appealed, and both the United States Circuit Court 
and the Supreme Court" refused to uphold the Commission, largely 
on the ground that it was the policy of the government to foster 
competition and these rates had resulted from that policy. Finally, 
in the spring of 1911, when the Great Western’s contract expired, 
this road, and all others between the Missouri River cities and 
Chicago, except the Chicago & Alton, which extends from Kansas 
City to Chicago, restored the old rate of 23.5 cents. The Wabash, 
which has lines from Chicago to both Omaha and Kansas City 
declined to raise the rate from Kansas City because the Alton 
would not, but acted with the other roads in advancing it from 
Omaha. The result has been that for a period of several months all 
the other roads have published a higher rate on packing-house pro- 
ducts than the Alton, and the Wabash from Kansas City. Doubt- 
less the managements of these roads believe that the large volume 
of traffic they obtain by being the only carriers that get this business 
justifies their stand. 

But, what are some of the effects of the application of this 
unduly low rate? As the Interstate Commerce Commission has 
held, it involves an unfair discrimination against other commodi- 
ties on which disproportionately higher rates are charged. For 
example, the rate from the Missouri River to Chicago on dressed 
poultry, on which the minimum carload weight is the same, 20,000 
pounds, is 45 cents, or 150 per cent higher. The rate on butter 
and eggs (carload minimum 20,000 pounds) is 45 cents; agricultural 
implements (carload minimum 20,000 pounds), 30 cents; furniture 
(carload minimum 20,000 pounds), 30 cents; glucose (carload 
minimum 40,000 pounds), 233 cents; hides, dry (carload minimum 
20,000 pounds), 35 cents; alcoholic liquors (carload minimum 
24,000 pounds), 38 cents; petroleum (carload minimum 26,000 
pounds), 22 cents. The rate on packing-house products from 

tI.C.C. v. C.G.W., et al., 209 U.S., 106. 
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Kansas City to Chicago being less than the rate on live stock 
tends to cause live stock to be slaughtered in Kansas City in prefer- 
ence to Chicago, and thereby gives the former city an unjust 
advantage over the latter. The rate from Kansas City being 
less than from Omaha and St. Joseph puts the shippers of packing- 
house products at these cities, which are almost exactly the same 
distance from Chicago as Kansas City, at an undue disadvantage 
as compared with those at Kansas City, and diverts business to 
Kansas City, which, under a fair adjustment, would go to Omaha 
and St. Joseph, thereby harming the latter communities. All 
the Chicago-Kansas City roads except the Alton are injured 
because they are compelled to choose whether they will accept an 
unduly low rate or refuse it and thereby lose their fair share of 
the traffic. 

Under existing law, however, this adjustment of rates cannot 
be corrected. The condition cannot be remedied by prosecuting 
any railway for unfair discrimination. While the Alton’s rate 
on dressed meat is very low as compared with its rates on other 
traffic, a discrimination to come under the ban of the present 
statutes must involve the charging of relatively disproportionate 
rates on a “like kind of traffic.” The Alton cannot be accused 
of discriminating unfairly between communities; the only com- 
munity on the Missouri River to which its rails extend is Kansas 
City. The only road that really discriminates between com- 
munities is the Wabash, which concedes the 18}-cent rate from 
Kansas City and charges the 233-cent rate from Omaha. But 
the Wabash can truly say that the presence of the competition 
of the Alton at Kansas City, and the absence of any similar com- 
petition at Omaha, creates a substantial dissimilarity between the 
conditions at the two cities; and a discrimination to be unlawful 
must involve charging disproportionate rates ‘‘under substantially 
similar circumstances and conditions.’”* Even if the Wabash 
raised the rate from Kansas City the discrimination would con- 
tinue. The only way equitably to deal with the matter would be 
to compel the Alton to raise the 184-cent rate. But, as has been © 
shown, neither the Interstate Commerce Commission nor any other 


* Sec. 2, Act to Regulate Commerce. 
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authority can force a railway to raise a rate. Here is an unfair 
discrimination, which, under existing Jaw, cannot be corrected. 

The principal shippers of copper are such large concerns as 
the Amalgamated Copper Company and the American Smelting 
& Refining Company. The rates on this commodity are another 
example of unduly low charges that benefit certain large shippers. 
It is very valuable, the price at present being 143 cents per pound. 
Therefore, a 60,000-pound carload is worth $8,700. On the value- 
of-the-service principle, for which railway spokesmen always 
contend, copper should be charged a relatively high rate. The 
distance from Minnesota Transfer, Minnesota, to New York 
City is 1,324 miles. The copper rate is 20 cents per 100 pounds, 
which figures out the very small amount of 3 mills per ton mile. 
The revenue from a 60,000-pound carload is $120, and the freight 
charges are 1.38 per cent of the value of the commodity. The 
distance from Minneapolis to New York City is 1,333 miles. The 
price of corn at present is 74 cents per bushel. A carload of 
60,000 pounds is therefore worth $792. The corn rate is 23} 
cents per 100 pounds, or 3.5 mills per ton mile. This yields a 
revenue of $141 per car load, the freight charges being 17.6 per 
cent of the value of a carload. Wheat is worth 96 cents per bushel, 
and therefore a 60,000 pound carload is worth $960. The rate 
on it is 26 cents per 100 pounds, or 3.9 mills per ton mile, yielding 
earnings of $156 per car. The freight revenue is 16 per cent of 
the value of the commodity. Flour is worth $5.20 per barrel. 
There are 300 barrels in a carload of 60,000 pounds, and its value 
is $1,560. The rate on it is 25 cents per 100 pounds, which makes 
3.8 mills per ton per mile. The earnings per carload are $150, 
which is 9.6 per cent of the value of the flour. 

The distance from Omaha to New York is 1,400 miles. The 
rate on copper is 20 cents per 100 pounds, or only 2.85 mills per 
ton per mile. This yields a revenue, on a 60,000-pound carload, 
of $120 per car. The freight revenue is 1.4 per cent of the value 
of the commodity. The corn rate is 27 cents per 100 pounds, or 
3.85 mills per ton mile, which yields a revenue of $162 per car. 
. This is 20 per cent of the value of the corn. The wheat rate is 
28 cents per 100 pounds, or 4 mills per ton per mile. This yields 
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a revenue of $168 per car, which is 17.2 per cent of the value of 
the commodity. 

The grain rates here quoted are unusually low, and grain rates 
in general average less than rates on any other commodity moving 
in large amounts except coal, but these copper rates, in spite of 
the value of copper, are less than are these unusually low grain 
rates. It would be hard to find a lower rate on coal than the one 
of 2.85 mills on copper from Omaha to New York City. These 
rates on copper were in effect in 1907, when it was worth 22} cents 
per pound, or $13,200 per carload. 

It may be asked, Who is hurt by such unduly low rates? Rail- 
ways are entitled to earn a reasonable profit from all of their 

_business; and if a road makes some rates unreasonably low, either 

C (x) it will not earn a fair profit, in which case its stockholders will 
be injured, and its public service will be impaired, or (2) it will, in 
order to earn a fair profit, have to impose unnecessarily high rates 
on other trafic. | One result is as undesirable as the other. The 
difference between the earnings of the railways from the Missouri 
River to Chicago from an 18}-cent rate on dressed meat and a 
23}-cent rate is over $1,000,000 a year. If they are earning fair 
profits they must be making good that difference either out of 
their service to the public, or out of their stockholders, or out of 
other shippers; and if they are not earning fair profits their stock- 
holders or their service, or both, suffer. 

I have already shown that it is not only impossible under 
existing laws to remedy many unfair discriminations resulting 
from rates already in effect, but also impossible to prevent unfair 
discriminations from being made by reductions in rates. Let 
us see to what practical consequence this leads and may lead. 

In May, 1911, the Erie and the Delaware & Hudson announced 
that they proposed to make class rates via the Hudson River, 
their own rail lines, and the Great Lakes, from New York to Chicago, 
on the basis of 52 cents per 100 pounds, first class. The standard 
all-rail first-class rate is 75 cents. The ordinary river-and-rail 
rate is 62 cents. These figures for the first class indicate how all 
the rates which the Erie and the Delaware & Hudson proposed 
to make would have compared with the existing rates. Com- 
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peting railroads protested violently against the reductions, saying 
they would compel innumerable other reductions throughout the 
territory between New York and Chicago. They were supported 
by the shippers at Boston and other communities on the Atlantic 
seaboard, who said that the changes proposed would work an 
unfair discrimination against them, and in favor of New York. 
The protesting railways and shippers finally appealed to the Inter- 
state Commerce Commission, and the Erie and Delaware & Hudson; 
under persuasion and pressure from their competitors, receded 
from their position. 

At about the same time the Texas & Pacific initiated reduc- 
tions in the proportional rates on packing-house products and 
fresh meats from Fort Worth, Texas, to St. Louis, Missouri, the 
reduction on fresh meats being from 38} cents to 35} cents, and 
on packing-house products from 33 cents to 322 cents. There 
are packing-houses at Oklahoma City which compete with those 
at Fort Worth; and other interested railways and the competing 
shippers at Oklahoma City, backed by the Corporation Commis- 
sion of Oklahoma, complained to the Interstate Commerce Com- 
mission against the reductions from Fort Worth, alleging that they 
would unjustly injure the complaining carriers and work an unfair 
discrimination against the shippers and community of Oklahoma 
City. It was in this case that the Interstate Commission held 
that it can suspend a reduction in rates where such suspension 
will operate to prevent discrimination. The Commission held, 
however, that no question of undue discrimination was involved, 
and refused to issue an order of suspension. 

Even if, under a broad construction of the law, the Commis- 
sion really has authority to suspend a proposed reduction, on no 
interpretation could it be held that it has authority, after the period 
for which it can suspend a rate has expired, to forbid a reduction 
in rates. Therefore, if the rates announced by the Erie and the 
Delaware & Hudson, or those made by the Texas & Pacific, had 
been found discriminatory, these roads could, after the expiration 
of the maximum period of ten months during which the Commis- 
sion can suspend rates, have applied the rates and effect6d the 
discriminations. 
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One of the most interesting and important traffic situations in 
the country is that created by the differentials in the rates from 
Chicago to Boston, New York, Philadelphia, and Baltimore. There 
used to be the fiercest competition for traffic between the roads 
leading from Chicago to the various Atlantic seaboard ports, and 
oftentimes the rates were cut until the carriers hauled many com- 
modities—particularly grain—for almost nothing. This unbridled 
competition was responsible for several lines being repeatedly 
thrown into bankruptcy. Under an arrangement entered into 
in 1877 the rates to Boston and New York were made the same; 
and the rates to Philadelphia were made two cents, and to Balti- 
more three cents, per 100 pounds less than to New York and Boston. 
This and similar agreements were successively broken, abrogated, 
and renewed, until in 1904 the entire question of the proper differen- 
tials to be established was submitted to arbitration by the Inter- 
state Commerce Commission. The Commission, after carefully 
considering the matter, held that, with a few exceptions which at 
its suggestion were modified, the existing differentials were fair 
and reasonable, and they have since been maintained. Assuming 
that the Commission was right, any change in the differentials 
would work an unfair discrimination against one or more of the 
communities concerned. If it were proposed to effect the dis- 
crimination by raising the rate to one of the ports, the Commission 
could prevent it by issuing an order forbidding the proposed 
advance. On the other hand, if it were proposed to reduce the 
rate to only one of the ports, the Commission would be helpless to 
prevent it; and yet obviously this would be just as much in viola- 
tion of the Commission’s arbitration decision, and would work 
the unfair discrimination just as effectively, as would an advance 
in rates. 

I have already referred to the cases involving rates from the 
East to points lying between the Missouri River and the Pacific— 
the so-called “intermountain points,” such as Spokane, Wash.; 
Salt Lake City, Utah; Reno, Nev.; and Phoenix, Ariz. It is well 
known that these communities long have complained because the 
railways have made lower rates from the East to the Pacific coast, 
where they meet ocean competition, than to intermediate points, 
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where they do not meet such competition. The Interstate Com- 
merce Commission’ last year issued an order forbidding the roads 
in future to charge any higher rates from the Missouri River and 
Twin Cities to intermediate points than to the Pacific coast; or 
over 7 per cent more from Chicago, or over 15 per cent more from 
Pittsburgh, or over 25 per cent more from the Atlantic seaboard, 
to intermediate points than to the coast. The Commerce Court 
overruled the Commission, holding it could only fix specific rea- 
sonable rates, and not differentials. The Commission, as shown 
in the early part of this article, protests that this ruling leaves it 
without power to regulate the discriminations between the various 
communities, because, while it may fix the maximum the roads may 
charge to the intermediate points, it cannot fix the minimum they 
may charge to the coast; and it cannot correct or prevent discrimina- 
tions in rates without being able to fix the relationship that must 
be established and maintained between them. 

The foregoing shows conclusively that existing laws are not 
adequate to prevent unfair discrimination. Undoubtedly, some 
of the present discriminations may be remedied by better enforce- 
ment of existing laws. The Interstate Commerce Commission 
and the Department of Justice seem to be doing their best, and with 
much success, to enforce the laws against rebating in all its forms. 
Their efforts would be greatly furthered by complete abolition of 
the control by industrial corporations of all industrial railways 
which are common carriers; for, as it is only to those that are com- 
mon carriers that the trunk-line railways can properly pay any 
switching rates or give any divisions of the through rates, this 
would preclude the possibility of the public payment of rebates 
in the form of switching rates, divisions, etc. The commodities 
clause of the Hepburn act, in substance, prohibits railways from 
handling in interstate commerce for commercial purposes any 
commodity owned by them except lumber. The intent and effect 
are to prohibit railways from owning and operating coal mines 
and other industries. Are not industrial concerns, by the same 
provision, equally, in effect, prohibited from hauling their own 

* City of Spokane, et al., v. Northern Pacific Railway, et al.; Commercial Club, 


Trafic Bureau, of Salt Lake City, Utah, v. A.,T. & S.F. Ry., et al., XXII.C.C. Rep., 
400. 
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commodities in interstate commerce on their own railways? If 
not, what is to prevent the railways that control industries from 
technically passing into the control of their own industries, and 
thereby completely nullifying the commodities clause? If the 
commodities clause does apply to cases where railways are owned 
by industries as well as where industries are owned by railways, 
why is it not enforced in such cases? If it does not thus apply, 
then the law should be so amended as to make it thus apply. It 
is doubtful if the unfair discrimination in favor of large industries 
will ever be completely stopped so long as big industries, having 
a large amount of traffic, are allowed to continue to own and operate 
common carriers by either water or rail. 

Legislation of two other kinds also is needed to stop unfair 
discrimination. 

First, there should be legislation modifying the Sherman 
Anti-Trust law and the pooling provision of the Interstate Commerce 
act. The past effects of these laws have been harmful. Often they 
have accomplished the lawmakers’ purpose of compelling unre- 
strained competition in rates. Then they have always caused 
unfair discrimination. For when railways compete in making 
rates, they naturally compete harder to get a large amount of 
traffic than a small amount; and this usually leads to the making 
of relatively more favorable arrangements or lower rates for the 
big concerns and the large communities which have a large amount 
of traffic to give than to the small shippers and the small com- 
munities. Legislation for prohibiting competing railways from 
acting in concert regarding rates and traffic arrangements, such 
as the Sherman Anti-Trust law and the anti-pooling provision of 
the Interstate Commerce act, plays directly into the hands of the 
big shippers who seek unfair discriminations. It helps them to 
play the railways off against each other by disabling the roads 
from making a public united stand against improper solicitation 
and unfair demands; and to this a great deal of existing discrimina- 
tion is due. In other cases this legislation has had the effect of 
eliminating, instead of stimulating, competition, because it has 
sometimes forced on the roads the alternative of mutually 
cutting each other’s throats, or combining and refusing to compete 
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at all. Whenever possible, they have chosen the latter horn of 
the dilemma. 

European opinion is much more advanced than American 
opinion regarding the proper attitude of government toward com- 
petition between railways. Throughout Europe competing rail- 
ways, even when some of them are owned by private capitalists 
and some by the state, are allowed, and even encouraged, to form 
agreements and pools to mitigate the intensity of competition and 
prevent the unfair discriminations which inevitably result when 
competition is carried on without restraint. If we should follow 
in this country the policy favored by the enlightened economists 
and public officials of Europe we would so modify the Sherman 
act as to permit reasonable agreements between competing rail- 
ways, and also repeal the anti-pooling provision of the Interstate 
Commerce act. 

The argument most commonly and most effectively used against 
permitting agreements between, and concerted action by, competing 
railways, in respect to competitive rates, has been that the railways 
would thus be empowered to form combinations to maintain or to 
fix rates on an unreasonably high basis. Federal legislation of the 
last six years has, however, as we have seen, given the Interstate 
Commerce Commission authority to reduce any unreasonable rate 
or to prevent any unreasonable advance in rates, whether made or 
proposed by one railway or by any number of railways. The 
extent of this power and the use that the Commission may be 
expected to make of it were illustrated by its decisions in the 
so-called “‘rate advance cases.’’ It seems clear that the passage 
of the Hepburn and the Mann-Elkins acts have destroyed the 
last vestige of reason in the arguments against authorizing the 
railways to make traffic agreements and even traffic pools; and 
I doubt if most people realize how helpless, under existing con- 
ditions and laws, the largest railway is in dealing with certain 
large shippers. The steel-makers, for example, can, and, it is 
understood, do to some extent, pool the orders for rails placed with 
them by the railways. On the other hand, the railways cannot 
pool the traffic given to them by the steel-makers. In consequence, 
one or more of the steel-makers can, if they wish, withdraw their 
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traffic from any road that they please, can concentrate it on any 
other road they please, and can thereby practically dictate to each 
road both where it must buy its rails and what divisions of the 
through rates on the steel mills’ traffic the trunk lines must give 
to the railways controlled by the steel companies. Is it not the 
height of absurdity and inconsistency that the people of the 
United States should deliberately make and keep in effect laws 
which thus, to a large extent, put the railways at the mercy of big 
shippers, and then when, largely owing to this, unfair discrimina- 
tion results, denounce and prosecute the managers of the railways 
for it? 

Secondly, the Interstate Commerce Commission ought to be 
given as great authority over rates that are unreasonable or unfairly 
discriminatory because too low as it now has over rates that are 
unreasonable or unfairly discriminatory because too high. Few 
students of the subject believe that on the average the rates of the 
railways of the United States are excessive. If it be conceded that 
on the average they are not excessive, it must follow that fairness 
to the railways requires that, when rates are to be changed in order 
to correct discriminations, they shall be reduced in some instances 
and raised in others, according to circumstances. Altogether 
aside from this point, there are many cases, as I have shown, where, 
as the law now stands, the Commission cannot correct or prevent 
discriminations which one or more railways may be disposed to 
perpetuate. There are two ways in which the needed additional 
power might be given the Commission. might be empowered— 
after a proper hearing in each case, of course—to fix, not merely 
maximum rates, but the exact rates that must be charged, whether 
higher or lower than those in effect. In some of the states, such 
as Texas, the state commissions now fix specific rates. This would 
give the Laterstate Commerce Commission ample power to control 
discriminations. It may be that, instead of authorizing the Com- 
mission to fix the exact rates to be charged, it should be empowered 
to fix only maximum and minimum rates, the railways being left 
free to adjust the tariffs between these superior and inferior limits. 
This would have the advantage of leaving the traffic managers 
more discretion to adapt charges to fluctuating conditions. } 
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[The public is apt at first to regard with disfavor any measure 
which would sometimes prevent reductions or cause advances 
in rates. But when it is clearly perceived that the purpose and 
effect of making rates that are unduly low do not differ from the 
purpose and effect of giving rebates, and that owing in no small 
measure to the close relations between, or the actual identity of, 
the controlling factors in numerous great industrial corporations 
and railways, the exercise of more authority by the Commission 
over rates is necessary adequately to protect small shippers, many 
railway stockholders, and the public generally, it ought not to be 
impracticable to get legislation giving the Commission, in addition 
to its present authority to fix maximum rates, the power, and the 
corresponding duty, of compelling advances and forbidding reduc- 
tions whenever this is necessary to prevent unfair discrimination 


in any form. ml 


Carcaco, ILL. 


SAMUEL O. DUNN 





THE ENFORCEMENT PROVISIONS OF THE SHERMAN 
LAW: 


It is proposed to discuss in this paper some features of the federal 
Anti-Trust act which are, in a sense, fundamental, but which have 
not received the attention that they deserve, viz., the administra- 
tive provisions of the act of 1890. In the enormous mass of litera- 
ture upon the subject the discussion turns exclusively either upon 
the question of construction and power, or upon the question of 
economic wisdom and expediency. It seems to be forgotten that 
there are principles of legislation irrespective of constitutional 
limitations and of economic facts and tendencies which cannot be 
ignored with impunity and which, in the long run, will be sure to 
assert themselves. 

It is necessary to go with a few words into the genesis of the 
so-called Sherman law. The occasion for it is to be found in two 
well-known historical facts: the first, that toward the end of the 
eighties of the last century there was widespread and in many 
quarters extremely bitter sentiment against capitalistic combina- 
tions; the second, that in the absence of a common law of the 
United States there was no federal governmental power to proceed 
against such combinations in the domain of interstate and foreign 
commerce. The states in dealing with purely domestic combina- 
tions were aided by the common-law illegality of conspiracies at least 
to this extent that corporations entering upon combinations of a 
character prejudicial to the public could be proceeded against by 
the attorney-general.2 The common law however was generally 
deemed inadequate to deal with the evil because its rules were too 
indefinite and because its penalties appeared to an aroused, if 
not enlightened, public sentiment as not sufficiently heavy. At 
any rate even before legislation was enacted by Congress a number 
of states had passed statutes threatening combinations and trusts 


*A paper read before the Western Economic Society at Chicago, March 1, 1912. 
2 People v. Duke, 44 N.Y.S., 336; People v. Milk Exchange, 145 N.Y., 267. 
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with Draconic penalties which were never carried into effect, and 
this legislative movement continued until the end of the nineties. 

The first bill introduced into Congress by Senator Sherman, on 
December 4, 1889, shows the traces of the same legislative tendency. 
It failed to provide for any civil proceedings by the government, but 
declared that every person entering into a combination should be 
guilty of high misdemeanor punishable by a fine and by imprison- 
ment in the penitentiary for not exceeding five years. It is not 
likely that Senator Sherman had given any considerable thought 
to the penal provisions of his bill. At any rate he speedily aban- 
doned that part of his measure. In a bill reported on March 21, 
1890, from the Committee on Finance, the penal provisions were 
entirely omitted except for a right to recover double damages given 
to parties aggrieved, but on the other hand the federal courts were 
now given jurisdiction of all suits at common law or in equity 
arising under the act, and were empowered to issue all remedial 
orders, processes, or writs to enforce its provisions; and the 
attorney-general and the district attorneys were directed to com- 
mence and prosecute all such cases to final judgment and execu- 
tion—a provision which apparently had not been worked out with 
care. In speaking on this bill, Senator Sherman said: 

In the present state of the law it is impossible to describe in precise language 
the nature and limits of the offenses in terms specific enough for an indictment. 
I am clearly, therefore, of the opinion that at present, at least, it is not wise 
to include this section [meaning the section providing for penalties] in this bill. 


Such penalties may come later when the limits of the power of Congress over 
the subject-matter shall be defined by the courts. 


The pressure for penal sanction was however too strong to be 
resisted. Senator Reagan offered as a substitute the original 
section providing a penitentiary sentence and an additional pro- 
vision that every day on which the law should be violated should be 
held a separate offense, so that the famous $29,000,000 fine might 
have been rivaled by penitentiary sentences aggregating centuries. 
Such was the idea entertained by the senator from Texas of a states- 
manlike method of dealing with a difficult problem. A compromise 
was finally reached and a bill agreed upon in the form in which it has 
become a law. It reduced the direct penalty to a fine not exceeding 
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$5,000 and imprisonment not exceeding one year, and on the other 
hand, put in very much clearer terms the power of the government 
to proceed against combinations and trusts by suits in equity. 
This bill retained the right of the aggrieved party to recover penal 
damages which were now made threefold, and also introduced a 
clause of forfeiture relating to property in course of transportation 
under any combination, a clause which up to the present, the 
government has never sought to enforce. 

In order to understand fully the operation of the enforcement 
provisions of the law, the history of the meaning and interpretation 
of its substantive prohibitions must be briefly examined. These 
being intended to supply the absence of a federal common law, and 
to strengthen common-law principles by adequate sanctions, the 
common law must be the starting-point of the examination. 

Making due allowance for the vagueness of common-law prin- 
ciples which had long been inextricably mixed up with statutes 
and with the exercise of the royal police power through Privy 
Council orders and proceedings," we find the following state of the 
law: it was unlawful for two tradesmen separately engaged in busi- 
ness to make common cause against their customers, or against the 
consuming or purchasing public—unlawful in the sense that agree- 
ments with that object in view were unenforceable; such agree- 
ments being in restraint of competition or, as the expression is, in 
restraint of trade. It was indifferent whether competition in the 
particular case was economically beneficial or unwise. However, 
not every agreement in restraint of trade was unlawful in the sense 
of being punishable or even actionable.?_ If it did become criminal 
at all, it was not until it inflicted or threatened acts prejudicial 
to the public, when it might constitute a criminal conspiracy. 

*R. L. Galloway, Annals of Coal Mining of London, 1898, p. 96: ‘The remedies 
propounded were that the Lords of the Privy Council would take order that all owners 
and farmers of coal mines might open them and make sale of their coals at reasonable 


rates, not exceeding the price of 7 sh. the chaldron, and to lade the same at the most 
opportune places without any restraint” (about 1590). 

* Mogul Steamship Company case, 1892, A.C. 25. 

3 People v. Sheldon, 139 N.Y., 251. This case arose under the New York law of 
criminal conspiracy as codified in the Penal Code, which presumably intended to state 
the common law. 
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It is safe to say that in 1890 there was no person in the English- 
speaking world who could pronounce with certainty or authority 
on the scope of the crime of conspiracy at common law. If the 
common-law offense existed with the qualification indicated, the 
line between unenforceability and punishability was a matter of 
degree, or at least of considerations which eluded definition. The 
Sherman act expressed no distinction between unenforceable and 
punishable, but apparently treated every unlawful combination as 
an offense. 

But while it was unlawful at common law for two tradesmen, so 
long as they were doing business separately, to make common cause 
against the public, it was entirely lawful for them to form a partner- 
ship. Nor did the common law set any bound to the size of part- 
nerships or the capital employed in them. But the common law as 
well as early statutes prohibited certain practices tending to engross 
or forestall commodities on their way from the producer to the 
consumer.’ The Sherman act generalized this prohibition by mak- 
ing it unlawful to monopolize or to attempt to monopolize a trade. 

Here then it was the difference, not between unlawful in the 
sense of unenforceable and unlawful in the sense of punishable, 
but the difference between lawful and unlawful, which was entirely 
a matter of intent or of degree, and the course of industrial enterprise 
was beset by an entirely new peril. 

The Sherman act therefore advanced in two respects beyond 
the common law: literally interpreted, it made agreements which 
at common law had been merely null and void, subject to govern- 
mental prosecution; and literally or liberally interpreted, it created, 
without defining it, a new offense called monopoly. In this failure 
to define the new offense the act violated the most elementary 
principles of criminal legislation. 

The literal interpretation was sustained by the Supreme Court 
in two Traffic cases decided in 1897 and 1898.2. In the Standard 
Oil case, however, the Supreme Court made certain observations 
which have been generally understood as meaning that the common- 
law test of prejudice to the public would be applied to combinations 


* Blackstone’s Commentaries, IV, 158. 
? The Trans-Missouri case, 166 U.S., 290; the Joint Traffic case, 171 U.S., 505. 
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if proceeded against by the government. It had been urged in the 
Traffic cases that in view of the enactment of the Interstate Com- 
merce law, which placed railroad rates on a basis of reasonableness 
controlled by publicity and governmental power, rate agreements 
had become not merely an economic but a legal necessity; and it is 
difficult to understand how that argument could have failed to 
prevail. The dissenting opinion, written by Justice White, 
accepted this view." It was Chief Justice White who wrote the 
opinion in the Standard Oil case, and it is not surprising that he 
did not acquiesce in an interpretation of the law which he must 
have regarded as unreasonable. 

The result, however, of the broader view was that again, as at 
common law, the line between unenforceable and liable to prosecu- 
tion became one of degree and intent. 

It is noteworthy and characteristic that the contention was at 
once advanced that if the commission or non-commission of the 
offense depended upon criteria thus vague and governed by sub- 
jective differences of opinion, there was a denial of due process 
and that therefore the criminal part of the statute must be held 
unconstitutional. The contention did not prevail in the lower 
court,? and it is very doubtful whether it will prevail ultimately, 
for the common law had recognized offenses liable to the same 
objection, and a statute that satisfies the standards of the common 
law is not apt to be condemned as violating constitutional limita- 
tions. However, if the objection of vagueness and indefiniteness is 
well taken, it affects the soundness of the principle of the penal 
clauses of the act; and this point is not disposed of by affirming 
their constitutionality. 

What has been the experience with the attempts to enforce 
the Sherman act by criminal prosecutions? From the time the act 
went into effect until 1910 thirteen prosecutions had been started 
of which four were pending in 1910.3 Of the nine suits finally 


* See 166 U.S. 314-16, 339, 367, etc. 
2 Decision rendered by Judge Kohlsaat; see Report of Attorney-General for 
IQITI, p. 9. 
According to the Report of the Attorney-General for 1911 there are six additional 
cases pending at the present time. 
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disposed of, seven were unsuccessful. In twenty years, therefore, 
only two convictions were obtained; and none was obtained until 
President Roosevelt’s administration in 1907. No criminal prose- 
cution has ever been even undertaken where it was a case of 
monopoly pure and simple, as distinguished from a case of com- 
bination between separate concerns; no attempt has been made 
to forfeit property, and no sentence of imprisonment has been 
carried out.” 

This record of failure of the criminal provisions of the law must 
be ascribed to the inherent weakness if not viciousness of the penal 
sanction in a law of this character. From a larger point of view 
it is a matter of relative indifference whether the government will 
win or lose the pending criminal cases;? in the present state of the 
law the policy of treating trusts as crimes must be doomed to 
failure. Quite apart from the great question of economic justifica- 
tion or inevitableness, and conceding that the tendency toward 
combination should be checked by governmental action, the state 
has no moral right to create an offense where it is unable to define 
in advance with precision and so as duly to advise parties the line 
between what is legal and what is illegal. 

It is futile to rely upon the analogies of common-law crimes. 
The offense of criminal conspiracy at common law has long been 
discredited because the same vagueness allowed it to be used as a 
weapon of oppression and class government; in many jurisdictions, 
including England, it has become obsolete, and it is unknown to 
modern continental criminal codes. 

The common-law offense of nuisance was and is less objection- 
able because it deals with acts and conditions which at best are 
noxious and offensive; the vagueness of that offense, however, like- 
wise proved entirely ineffectual to cope with conditions inimical 
to the public welfare, and had to yield to the elaborate systems of 
health and safety regulations that have set up standards possessing 
at least the merit of certainty. 


t A sentence of imprisonment was rendered in the Naval Stores case and an appeal 
is pending. 

*Since the above was written, the prosecution in the Packers’ case has resulted 
in an acquittal, and the prosecution of the Sugar Trust in a disagreement. 
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The treatment of a combination or of a business which up to a 
certain point is lawful, as a criminal offense, simply because it 
transcends an undefinable line, has impressed itself as an anomaly 
upon all thoughtful students of this legislation, and the utterances 
of the federal courts upon this aspect of the law have been uniformly 
characterized by doubt and hesitancy." 

President Taft, in attempting to defend the law claimed that 
it required an element of duress to make the combination or 
monopoly criminal (see also 221 U.S., 182, 183). Had this been in 
the minds of the framers of the act, it would have been possible to 
clothe the idea in words, but the fact is they had no clear ideas, and 
thought it more convenient to leave the matter to be dealt with 
by the courts. 

To quote another passage from a speech by President Taft: 

It is difficult to induce juries to convict individuals of a violation of the 
Anti-Trust law, if imprisonment is to follow. In the case of the Tobacco trust, 
the government declined to accept a plea of guilty by the individual defendants, 
offered on condition that only the penalty of a fine be imposed, and the result 
was that the jury did not hesitate to stultify itself by finding the corporation 
guilty and acquitting the individual defendants, who had personally committed 
the acts upon which the conviction of the corporation was based. In the early 
enforcement of a statute which makes unlawful, because of its evil tendencies, 
that which has been in the past regarded as legitimate, juries are not inclined 
by their verdicts to imprison individuals. 

It may well be doubted whether, in view of this state of the law, 
the government has a moral right to ask for sentences of imprison- 
ment. The inequitable character of this form of criminal punish- 
ment is aggravated by the fact that until 1889 the United States 
had had no occasion to create, except in connection with foreign 
and Indian affairs and with civil war and reconstruction, what may 
be called offenses against public policy, i.e., offenses which are not 
common and infamous crimes, and that to the present day the 
federal statute books contain no appropriate provisions for carrying 
out sentences against offenders of that class. One thing which 
American legislatures apparently seem entirely unable to learn 
is that the reckless enactment of penal provisions, far from aiding 
the enforcement of the law, will defeat its purpose, and incidentally 


* See 186 Fed., 592; 55 Fed., 605, 638-41. 
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undermine the sense of legal obligation in the community. It is 
entirely proper that juries refuse to convict under statutes the 
framing of which evi:ces so little respect for sound principles of law. 

Let us now consider the clause of the act conferring upon the 
federal courts jurisdiction in equity to enforce its provisions. This 
was a new departure in the legislation of Congress. Whence did 
it come? The records of Congress and other historical sources 
leave us without direct answer. However, it is to say the least 
a significant coincidence that on March 3, 1890, the Supreme Court 
of the United States sustained an Iowa statute which used the 
jurisdiction of the courts of equity for the purpose of enforcing the 
liquor legislation of the state," and that on March 21, 1890, the bill 
using the like jurisdiction for enforcement purposes in connection 
with anti-trust legislation made its first appearance, while thereto- 
fore no such power to enforce penal statutes had been given by 
federal legislation. 

From the beginning equity proved a more successful weapon 
in the hands of the government than criminal prosecution. During 
the first twenty years of the law’s existence altogether thirty suits 
in equity were started of which at the end of that period nine were 
still pending. Of the twenty-one finally disposed of only five ended 
with a defeat of the government, and this defeat was due to the 
constitutional difficulty of determining what was interstate com- 
merce, and not to any difficulty found in dealing with the character 
or nature of the combination. Compare this with the absolute 
inoperativeness of the criminal provisions from 1890 to 1907. The 
reason for the difference must be found in the fact that the proceed- 
ing in equity was not vindictive, but remedial, applying penalties 
only in case of disobedience to the decrees of the court. 

It was the equity jurisdiction feature of the Sherman act which 
saved it from failure, and the feature therefore deserves some further 
consideration. 

The restraining orders obtained by the government were rela- 
tively simple of operation where it was a question of discontinuing 
combinations between separate concerns, as in the Traffic cases. 
An annulment of a trust arrangement of the old type whereby the 

t Eilenbecker v. Plymouth County, 134 U.S., 31. 
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securities of different companies were placed in the hands of trustees 
for united control, would likewise present no serious difficulty. It 
is of course a different question whether such decrees would be 
effective in suppressing concerted action of an informal character, 
or so-called gentlemen’s agreements or understandings, or voluntary 
and spontaneous co-operation. 

The task of the court of equity was much less simple in dealing 
with a holding company of the type of the Northern Securities 
Company, or of the Standard Oil or American Tobacco Company. 
A mere injunction would not meet the case, nor even a decree of 
dissolution without further judicial control. The Supreme Court 
confessed to inability “to formulate a remedy which could restore 
in their entirety the prior lawful conditions.” 

It is therefore instructive to note how the problem of equitable 
relief was handled in the Tobacco case. The decision of the 
Supreme Court in the Tobacco case, in sending the case back to the 
Circuit Court, had embodied in its mandate a contingent direction 
of a receivership and a forced sale. The Sherman act conferred 
upon the courts no such power in terms, and if the question were 
open for discussion, it might be contended that in a purely statutory 


proceeding none but statutory powers can be exercised. However 
that may be, by holding over the parties the threat of forced sale 
the Circuit Court was enabled to induce them to agree to a scheme 
of reorganization which the court by its own admission had no 
power to force upon them without their consent. 


Had it not been for the mandate of the Supreme Court [the Circuit Court 
said (191 Fed., 384)] it might be questioned whether a circuit court of the 
United States had any jurisdiction to recreate a new group of corporations out 
of the elements into which a pre-existing group of corporations had been split, 
or to formulate a plan or method according to which individuals, natural or 
corporate, were to be invited to invest money and embark in business. All 
such questions are, of course, resolved for us by the decision of the court of 
last resort. 


The Tobacco Company was thus split up into fourteen new 
organizations. The defendant corporations are prohibited from 
causing any conveyances of factories or plants to be made by any 
of the new corporations to any other of such corporations or from 
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placing the stock of any such corporations in the hands of voting 
trustees. The new corporations are prohibited from keeping the 
same clerical organization or offices, from holding capital stock in 
any other company, from doing business in the name of a sub- 
ordinate company, from refusing to sell one brand of tobacco except 
on condition of the purchaser taking other brands, etc. For theterm 
of five years no officer or director of any of said new corporations 
is to serve as officer or director of any other of such corporations. 
The corporations are to maintain no common purchasing or 
selling agents and they are to render each other no financial 
aid, and for the term of three years twenty-nine of the individual 
defendants, being the largest holders of stock, are prohibited from 
increasing their holdings of stock by purchases from outside 
parties. All these conditions have been accepted by the parties. 

We are less concerned with the legality or illegality of this 
exercise of judicial power than with the fact of its exercise and its 
effect. In view of the decree in the Tobacco case the Sherman act 
assumes a new significance; for this decree has demonstrated and 
established the constructive and reconstructive power of the remedy 
in equity. It is obvious that with the great economic forces that 
lie back of industrial combination a policy of mere inhibition must 
in the long run be as ineffectual as a policy of punishment must be 
ineffectual from the very start. What has been demanded on all 
sides during the last few years is a positive principle of guidance 
by which great undertakings can be legalized within the limits of 
a public policy which condemns monopolies and the suppression of 
competition. In reconstructing the tobacco enterprises, equity has 
made at least a beginning in this direction. It has laid down 
standards of size and of the proportion of the country’s business 
which falls short of monopoly, and the precedents thus set will 
be influential not only in future organizations, but also in future 
legislation. Of course it is not to be expected that judicial regula- 
tion will furnish an adequate or the final method of dealing with 
trusts: it is ex post facto, dilatory, expensive, and may seriously 
disturb vested rights. 

We are reminded of the history of railroad rate regulation. 
After the courts had proclaimed the principle of reasonableness, they 
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attempted to apply it; but they were not equal to the task, and 
eventually it had to be committed to an administrative commission. 
And so, in the matter of trusts, judicial regulation will merely point 
and open the way for regulative legislation, to be administered by 
way of guidance and prevention. When the historian of the future 
comes to survey the evolution of the anti-trust legislation in the 
United States, he will record the futility and failure of the attempt 
to deal with difficult economic problems through criminal punish- 
ment; but he will also see therein another illustration of the aston- 
ishing flexibility of equitable jurisdiction, which here as so often 
before has anticipated statutory reform, and which has enabled 
the United States to cope with certain powerful organizations at a 
time when all other nations stood helpless before trusts and syndi- 
cates. And he will conclude that the framers of the Sherman act 


builded better than they knew. 
ERNST FREUND 
Tae UNIVERSITY OF CHICAGO 





CONSTITUTIONAL ASPECTS OF FEDERAL REGULATION 
OF BUSINESS' 


It is a consequence of American theories of constitutional govern- 
ment that all important legislation affecting property rights and 
economic opportunity must at some stage run the gauntlet of profes- 
sional legal opinion in the courts. It of course does not follow that 
such opinion will necessarily or properly be adverse to such proposals 
merely because they are novel, nor that the process of obtaining 
this opinion should be unduly beset by delay and uncertainty. Nor 
is it meant to arrogate to courts any more than to legislatures, nor 
to lawyers any more than to sociologists, any permanent or authori- 
tative control over the course of social evolution. Courts and con- 
stitutions yield and should yield to the pressure of actual economic 
and social conditions, just as do the other organs of any government 
properly responsible to the movements of deliberate public opinion. 
For the purposes of the present discussion, however, I shall assume 
the validity of the construction now placed upon the federal Con- 
stitution by the courts, and shall briefly inquire what warrant this 
would give for such regulation of business by the federal government 
as has been proposed in recent discussion. 

At the risk of repeating what is doubtless already well under- 
stood, let me first recall that the Constitution divides all powers of 
government between the states and the United States, save a few 
which it prohibits altogether, like that of taxing exports. It 
accomplishes this by granting to the United States certain enumer- 
ated powers, which, with those fairly to be implied from them, 
mark the limits within which the federal government may act. All 
of the non-granted powers of government are reserved to the states. 
Now if Congress wishes effectively to regulate an industry like the 
steel business, or a corporation like the International Harvester 
Company, it must bring its legislation, in principle and in details, 
within the scope of the powers granted to it by the Constitution, 
and must not trespass upon regulative powers reserved to the states. 


*A paper read before the Western Economic Society at Chicago, March 1, 1912. 
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This is one of the embarrassments inherent in a federal form of 
government like ours, which must be met as best it may. 

The powers upon which the United States must chiefly depend, 
should it undertake such a regulation of business, are the power to 
regulate commerce among the states and with foreign nations, the 
power of taxation, and perhaps the power over the postal service. 

The power to regulate commerce among the states, it will be 
observed, falls considerably short of the power to regulate business 
in general. In the first place it is confined to “commerce,” and in 
the second place to commerce “among the states.” In colloquial 
speech ‘‘commerce’”’ is frequently used as synonymous with busi- 
ness, but in the Constitution it is well settled that “‘commerce”’ is 
confined to those forms of business that involve intercourse or are 
fairly incidental thereto. Thus defined, it includes all activities 
substantially affecting the transportation of any kind of property 
or property symbol, the transmission of intelligence in any form, 
and ail modes of personal travel. Doubtless the transmission of 
any form of energy will also be included when the case arises. 
The phrases “among the states” and “with foreign nations” still 
further confine the action of Congress to such intercourse as crosses 
state lines. Intercourse between places in the same state, which 
does not at any point pass outside, is not interstate or foreign 
commerce. 

The courts have been fairly liberal in including within the notion 
of “‘intercourse’’ activities that are incidental to the actual inter- 
course or transmission itself. Thus, the sale or the solicitation of 
the sale of commodities for the purpose of transmission between the 
states, or their sale for the first time in the original packages after 
transmission have been held to be part of interstate commerce 
itself. But the production of commodities, whether by manufac- 
turing, agriculture, mining, or fishing, has repeatedly been said to 
be no part of such commerce. The interstate transportation or 
marketing of goods may thus be controlled by Congress (the 
Sherman Anti-Trust law being an instance of such control), but is 
there any method by which it might indirectly also control capitali- 
zation and production? I venture to suggest that there are several 
ways in which, if desired by Congress, this could be done. 
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In the first place the power to regulate interstate commerce is 
given to Congress unqualifiedly, and is subject to no limitation 
except the general prohibitions upon congressional action to be 
found in the Constitution, the most important of which in this 
connection is that liberty and property shall not be taken without 
due process of law. It is apparently well settled that Congress 
may exercise its granted powers for any purpose it pleases (subject 
to the above-mentioned prohibitions), even though the object and 
effect of its action be to accomplish indirectly what it could not do 
by direct action. For instance, Congress has no power directly to 
prohibit lotteries in a state. It did, however, forbid the trans- 
mission of lottery matter through the mails—not at all in the 
interest of the postal service as such, or in furtherance of any other 
power granted to Congress, but solely in order to embarrass the 
operations of lotteries in states where they were legal and where 
Congress was under the Constitution powerless directly to forbid 
them. When this hindrance to lotteries proved insufficient, Con- 
gress absolutely forbade the carriage of lottery tickets from one 
state to another under its power to regulate interstate commerce. 
Obviously no commercial object was sought by this—only the sup- 
pression of lotteries in places where under the Constitution they 
were legal. But the law was upheld on the ground that Congress 
could regulate interstate commerce for any purpose not forbidden 
by the Constitution, not merely for purposes granted by the Con- 
stitution. 

In like manner, may not Congress indirectly control methods of 
production in industry in a state by forbidding the privileges of 
interstate commerce to the product unless its rules regarding pro- 
duction are complied with? Witness the Meat Inspection law 
which excludes from interstate commerce all meat not submitted to 
federal inspection, and the Pure Food and Drugs law which requires 
the proper labeling of these articles before their admission to inter- 
state commerce. It may be argued that these laws aim at securing 
more healthful articles of commerce and the prevention of fraud in 
commerce. Granted—but what was the object of the law against 
lottery tickets? Not to prevent sickness or fraud, but to suppress 
an economic and social evil. And so the recent federal law 
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against bringing women into a state for immoral purposes has 
no commercial object, but only a moral one. 

Now Congress cannot directly forbid child labor in North 
Carolina, or a 14-hour day in the Pittsburgh steel mills, but, if it 
wishes seriously to hinder such practices, can it not forbid the 
products of such labor from being carried to other states, where 
they compete with products produced under better but more 
expensive conditions and so tend to render economically difficult or 
impossible the maintenance of improved conditions in industry 
elsewhere? One of the stock arguments against laws for the 
betterment of industrial conditions in every state has been the 
protest, “If you make us do that, we can’t compete with employers 
in other states who don’t have to do it.” Surely Congress may as 
readily use its commercial powers to prevent sweat-shop and child- 
labor competition in interstate commerce, as to secure freedom from 
combination, or fraud, or gambling in that commerce. 

In the second place, Congress probably has considerably more 
power over corporations engaged in interstate commerce than it 
would have over individuals similarly engaged. As practically all 
business important enough to require federal regulation is con- 
ducted by corporations, this consideration is of great importance. 
The argument that appears to establish it runs as follows: 

The right to become a corporation or to act in corporate form 
is not a natural right of individuals protected from arbitrary inter- 
ference by the liberty and due process clauses of our constitutions, 
as it is the right to engage individually in harmless business pur- 
suits. The right to act in corporate form is a franchise, permission 
to exercise which must be granted by a government, state or 
national, before it can lawfully be exercised by anyone for any 
purpose no matter how innocent. Thus, Illinois could not deny 
absolutely to individuals the right to sell wholesome sugar as an 
article of food or to till the soil—these being arbitrary interferences 
with the natural liberty of the individual. But Illinois may decline, 
for any reason or for no reason, to grant to anyone a franchise to 
sell sugar or to conduct farming operations in corporate form, and 
may thus confine these activities to individual effort. What 
Illinois may absolutely forbid, it may of course grant on terms, and 
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so may require, as the price of its consent to a grant of corporate 
privileges, that corporations submit to exactions and regulations 
that could not be demanded from individuals. The state may thus 
gain the right to supervise a corporation’s issues of stock and bonds, 
its methods of production and distribution, its obligations to 
employees and to the public, and all of the details of its organization 
and business, including its rates and dividends. 

As regards corporations of other states seeking to do business 
in Illinois the same principles apply, with two exceptions. Illinois 
may, of course, if it sees fit, admit foreign corporations to do busi- 
ness there without restriction. If Illinois takes no action whatever 
upon the matter, it is assumed to assent to this; but, if it dissents, 
foreign corporations must submit to such terms as Illinois may 
prescribe for admission to do business in the state. The two excep- 
tions to this are corporations employed in the service of the United 
States and those engaged in interstate commerce. Such corpora- 
tions may not be excluded by a state, because the business in which 
they are engaged is by the Constitution placed within the control 
of the United States instead of the separate states. 

Now what control has Congress over corporations engaged in 
interstate commerce? Has it not the same power over them that 
the states have over those engaged in purely internal commerce ? 
And, if so, may it not use this power of corporate control as rigor- 
ously as the states may and do? The argument from analogy 
seems strong. A state-chartered corporation may engage in inter- 
state commerce until Congress dissents, just as a New Jersey cor- 
poration may do internal business in Illinois until Illinois dissents. 
If Illinois chooses, however, it may require a license from the 
foreign corporation, the compliance with conditions laid down by 
the state, or even reincorporation in Illinois, as a prerequisite to the 
doing of internal business in Illinois in corporate form. So, also, 
it would seem that the United States could require state corpora- 
tions doing interstate commerce either to obtain a federal license, 
comply with conditions laid down by Congress, or take out federal 
charters altogether, as a prerequisite to engaging in interstate 
commerce in corporate form. 

If so, what conditions may be imposed as the price of either 
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license or charter? If a charter is required, of course stock and 
bonds may be regulated as well as all other details of corporate 
management. If a license is required it may be conditioned upon 
compliance with congressional regulations as to production, dis- 
tribution, methods of competition, publicity of accounts, prices, 
and so forth, that would give Congress a virtual control over many 
matters other than those directly connected with the interstate 
transmission of commodities by such corporations. If Congress 
has the same measure of control over interstate commerce by cor- 
porations that a state has over internal commerce by corporations, 
such conditions would be valid; and the convenience and necessity 
of carrying on large businesses in corporate form would compel 
the acceptance of such conditions provided they were at all 
reasonable. The nature of a corporation as the basis of govern- 
mental control must play an important part in the legal theory of 
any thoroughgoing measure of federal regulation of business. 

In the third place, Congress is likely to find the power of taxa- 
tion an important instrument of regulation. The power to levy 
taxes (except upon exports) is conferred upon the United States 
without express limitation, save that direct taxes must be appor- 
tioned and all taxes must be geographically uniform throughout the 
states. It has been decided that this power of taxation is not con- 
fined to cases where the object and effect of the law is to raise 
revenue, but that the United States may tax where the result is 
regulation or prohibition of the act or object taxed. In 1902 
Congress imposed a tax of 10 cents a pound upon all artificially 
colored oleomargarine, an amount assumed to be prohibitive of its 
manufacture. Congress of course had no direct power to prohibit 
the manufacture of this article in a state, but the tax was upheld 
by the Supreme Court, a decision which seems to establish in 
regard to taxation the principle previously recognized in regard to 
the postal and commercial powers of the United States—that they 
may be exercised for any indirect purpose not so arbitrary as to be 
a taking of property without due process of law. 

Within this principle Congress may apparently regulate the 
purely internal business of a state by taxing objectionable features 
of it so heavily that they will no longer be profitable. Regulation 
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by taxation may thus become an important item in future govern- 
mental programs. One instance of it we have already in operation 
as incidental to the present federal tax upon corporate earnings, 
namely the requirement of a certain amount of publicity regarding 
corporate business. The Esch Phosphorus law is another. 

Finally, as a last resort, Congress might deny the privileges of 
the mails to businesses, which, though operating wholly within a 
state, persisted in practices that Congress within a reasonable dis- 
cretion saw fit to disapprove, following the precedent of the lottery 
cases. 

To sum up, therefore, through taxation, through its postal 
powers, through its control over interstate commerce, and particu- 
larly through its control over corporations engaged in interstate 
commerce, Congress probably has power effectively to regulate the 
capitalization, the production, and the distribution of all large 
commercial businesses in this country. The practical difficulties 
of doing this wisely are obviously very great, but I believe that 
statutes, carefully drawn to effect their purpose within the limits 
here indicated, may constitutionally provide for any form of regu- 
lation of big business in this country that has as yet been seriously 


proposed. 
JAMES PARKER HALL 
THe UNIVERSITY OF CuIcaco Law ScHooL 


JUDICIAL REVIEW OF PUBLIC REGULATION’ 


In the discussion of government regulation of public service 
corporations, attention has been centered upon the organization, 
powers, and duties of administrative commissions. Many have 
forgotten that the success of government regulation depends in 
large measure upon the attitude of the courts and the scope of 
judicial review. No matter how perfect the plan enacted by the 
legislature, it may soon resemble a toothless invertebrate if judicial 
review is unlimited; and excellent results may be obtained under 
an inferior plan, if the courts support and strengthen it. 

It is generally admitted that there should be some method 
whereby the acts of a commission may be reviewed by the courts. 
The theories upon which our political system is based require that 
it shall be possible for a person injuriously affected by a decision 
of an administrative body to appeal to the courts at some stage of 
the proceeding. The question is not, therefore, whether there 


should be any judicial control, but rather how far that control 
should extend, and upon what grounds the courts may set aside 
the decisions of co-ordinate branches of the government. 


JUDICIAL QUESTIONS 


Probably all will agree that the courts should decide whether an 
act of an administrative body violates a constitutional provision of 
the state or of the United States. The right to a decision upon this 
point is unquestioned. The finding of the court may be wrong, 
but it is the law until the constitution is changed or the court 
reverses its opinion. This principle is of general application, for 
an act of the legislature may be declared unconstitutional just as 
effectually as an administrative order. 

It is likewise clear that the courts should determine whether 
the regulative body is acting within the authority delegated to it 
by the legislature or by the constitution. Any order that is issued 

* This article embodies the substance of an address before the Western Economic 
Society, at Chicago, March 1, 1912. 
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without such authority is illegal, and the determination of the 
question of authority is a judicial function. If authority may be 
exercised under certain conditions, the courts will determine 
whether those conditions have been met." 

In the third place, it is proper that the courts should have the 
right to review the procedure leading up to the issuance of an order 
or the performance of an act by a regulative authority, so that they 
may determine whether the course followed was regular in every way. 

In every one of these cases, the courts are called upon to apply 
a law already existing to a specific instance. But in no case are 
the courts supposed to enact a new law, or substitute a perfect order 
for an imperfect one, or declare a statute or order illegal merely 
because in their opinion it is unwise or inexpedient.2 They may 
not add one jot or one tittle on their own initiative. As the United 
States Supreme Court has said (Prentiss et al. v. Atlantic Coast 
Line Co., 211 U.S., 210, 226): 

A judicial inquiry investigates, declares and enforces liabilities as they 
stand on present or past facts and under laws supposed already to exist. That 
is its purpose and end. Legislation on the other hand looks to the future and 
changes existing conditions by making a new rule to be applied thereafter to 
all or some part of those subject to its power. Litigation cannot arise 
until the moment of legislation is past. 


SCOPE OF COURT REVIEW 


We have now reached the point of divergence. There are those 
who claim that the courts are fully competent to regulate public 
service corporations, even to the extent of fixing rates. In a recent 
decision by the New York Court of Appeals, it was said (People ex 
rel. Joline et al. v. Willcox et al., 194 N.Y., 383, 387): 


If a judicial tribunal is competent to decide that the exaction of five cents 
is extortionate, and that a tender of three cents is inadequate, it is difficult to 
see why it may not be empowered to also decide that four cents is a reasonable 
and proper rate, and that such rate shall continue until circumstances so change 
that the judgment of the tribunal may again be invoked. The obligation of a 
carrier to carry at a reasonable rate, in the absence of any statutory rate, rests 
on statute or on the common law; the decree of a court does not create an 
obligation, but measures an existing one. 


t Interstate Commerce Commission v. N. Pacific Ry. Co., 216 U.S., 538. 
2 Interstate Commerce Commission v. Ill. Central R.R. Co., 215 U.S., 452. 
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It is true that the obligation to supply service at reasonable 
rates is not new and that it has existed for generations; but it is 
equally true that appeal to the courts, as a method of securing 
reasonable rates and adequate control, has been seldom used and 
has proven ineffectual, for reasons which will be discussed later. 

Others, who recognize the impossibility of securing effective 
control through ordinary judicial procedure, favor the creation of 
commissions, but insist that the courts should be empowered to 
determine whether in their opinion an order of a regulative author- 
ity is wise, expedient, and reasonable, and whether the evidence 
justifies the order. Those who favor limited judicial review assert 
that such a policy would be destructive of efficient regulation, and 
that it is not proper for a court to nullify an order of a commission 
simply because its judgment of what is wise and reasonable differs 
from that of the commission. Between these two ideas there is 
a third, which requires that orders be upheld by the courts unless 
they are unsupported by any evidence of record in the case. It is 
evident that there is room here for great difference of opinion as to 
the amount of discretion which should be allowed to the regulating 
body. Even in those states that have expressly provided for an 


appeal to the courts, there is considerable difference between 
the decisions. 


VARYING STATE PRACTICE 


In Oklahoma, where the constitution provides that the Supreme 
Court shall determine the ‘‘ reasonableness and justness of the action 
of the commission”’ and that it ‘“‘shall be regarded as prima facie 
just, reasonable, and correct,” in practice the court considers the 
matter de novo, acts as if it were a commission or the legislature and 
issues an order such as the commission ought to have made. 
Apparently, consideration is given to the special knowledge and 
skill of the commissioners,’ but any presumption in their favor may 
be easily rebutted.2 Their orders have not the same standing as 
decisions of lower courts considered upon appeal. 

*A.T. & S.F. Ry. Co. v. State, 23 Oklahoma, 510; Ft. Smith & W. Ry. Co. v. State, 
108 Pac. Rep., 407. 

2 Twin Valley Tel. Co. v. Mitchell, 27 Oklahoma, 388; 113 Pac. Rep.,914; St. Louis 


& S.F.R.R. Co. v. Reynolds, 26 Oklahoma, 804; 110 Pac. Rep., 668; St. Louis, I.M.& S. 
Ry. Co. v. State, 111 Pac. Rep., 396. 
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The courts in other states refuse to go so far. For example, the 
Supreme Court of Maine recently said in relation to a decision of 
the Railroad Commissioners, apportioning the expense of repairing 
a bridge between a railroad company and the town: “Their 
apportionment must stand unless manifestly illegal or unjust.’ 
Similarly, the Kansas Supreme Court said, relative to an elimina-. 
tion of a grade crossing: “Its [Board of Railroad Commissioners] 
decision, in the absence of exceptional circumstances, must be final. 
Of course, if its action had been arbitrary or capricious, the courts 
could afford relief The court cannot presume to pass upon 
the fitness of the plans adopted.’” 

Numerous other decisions could be cited which show a strong 
tendency in many states away from the theory of broad court 
review. In Minnesota, the Supreme Court said that if the statute 
intended that the state district court should try a matter decided 
by the commission, without regard to the findings of the state 
commission, the act would be unconstitutional. The judge writing 
the opinion went on to say that the court may review such findings 
only so far as to determine whether the rates fixed “are so unreason- 
able as to be confiscatory, just as an appellate court reviews the 
verdict of a jury for the purpose of determining whether it is so 
excessive that it cannot stand,” and that every reasonable doubt 
should be resolved in favor of the findings; all this notwithstanding 
the fact that the statute provided the district court should determine 
questions of fact as well as of law. 

In a Louisiana case, the following doctrine was laid down: 

The mere reference of disputed issues between the parties to this court for 
adjudication was not intended to constitute it an “administrative” board, 
revisory in character over the orders and conclusions of the Commission. Our 
action is judicial, not administrative. It was not intended that we should 
substitute our judgment for that of the Commission every time there is a dis- 
pute touching the particular place on a line of railroad where it would be best 
for the public interest that a station or a depot should be placed.‘ 

Inhabitants of Orono v. Bangor Ry. and Electric Co., 105 Me., 428. 

2 State v. Railway Co., 81 Kansas, 430. Cf. Matter of Amsterdam, Johnstown and 
Gloversville R.R. Co., 86 Hun, 578. 

3 Steenerson v. Great Northern Ry. Co., 69 Minn., 353. 

4 Railroad and Steamship Co. v. Railroad Com., 109 La., 247, 263. 
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The Wisconsin Supreme Court, in a case involving the con- 
struction of a new railway station and the stoppage of trains thereat, 
ruled that the degree of proof necessary to warrant the reversal of 
a decision of the Railroad Commission was that required to prove 
fraud or a mistake in a written document. The court says that if 
it were sitting as a railroad commission, it would not issue the 
order in question; but as it found that competent and reasonable 
men might differ upon this point, the decision of the lower court 
upholding the commission would not be overturned." 

The United States courts, particularly the Supreme Court, 
have gone very much farther than any state court in their refusal 
to interfere with the orders or decisions of administrative bodies. 
A suit was brought before a circuit court in Pennsylvania to prevent 
the enforcement of a rate order of the Interstate Commerce Com- 
mission. At that time the law provided that the orders of the 
commission could be suspended or set aside by the courts. The 
court said: 

The fixing of rates as an incident to the regulation of commerce, being a 
non-judicial function, it follows that when the legislative branch has itself acted 
therein, or by proper delegation of its powers has acted through the executive 
branch, such action, provided no legal, constitutional, or natural right has been 
violated, is not to be suspended or vacated by a court 

It is therefore apparent that, when the question of suspending or setting 
aside an executive act comes before a court under such statute, the question is 
one of law, namely, whether the executive transcended its power or exercised 
such power without due regard to law. If, for example, there was a failure to 
comply with statutory requisites of notice, or to afford a statutory hearing, 
or the action taken was confiscatory—these are all elements a court might 
consider and in exercising such jurisdiction inquire into the facts to ascertain 
the real subject involved as throwing light upon the lawful or unlawful char- 
acter of the order under review. 

The learned judge then declares that the court’s jurisdiction in 
the case at bar is the same as that in cases relating to fraud orders. 
This comparison is interesting in view of the great difficulty in 
getting the courts to review postal fraud orders issued by the Post- 

* Minn., St. Paul & Sault Ste. Marie R.R.Co. App. v. Railroad Com., 136 Wis., 146; 
also 116 Northwestern Rep., gos. 

* Phila. & Reading Ry. Co. et al. v. Interstate Commerce Com., 174 Fed. Rep., 
687, 688-9. 
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office Department. Indeed, it is practically impossible to get the 
United States Supreme Court to review the acts of any executive 
department to determine questions of fact. In a well-known case, 
the court would not allow a finding of a master in chancery of a 
circuit court to upset the ruling of the Secretary of Commerce and 
Labor as to the place of birth of a Chinaman.* 

The Supreme Court will not set aside an order merely because 
it is unreasonable. It must be so unreasonable that it violates a 
constitutional provision; it must be so unreasonable that it is con- 
fiscatory, and confiscatory “beyond any just or fair doubt.” The 
burden of proof is upon the corporation affected; and in case of 
doubt as to the illegality of the act, a fair trial under the new rate 
should be given. Between an extortionate rate and a confiscatory 
rate, there is usually wide range. It is not a judicial function to de- 
termine what the reasonable rate should be, or to substitute the 
opinion of the court for that of an administrative body.” 

The newly created Commerce Court has indicated its intention 
to go farther, to consider the weight of evidence, and to overturn 
the decisions of the Interstate Commerce Commission, unless the 
evidence in the case before them justifies the finding. If this 
position is sustained by the Supreme Court, it will have a serious 
effect upon the work of the commission. The expert knowledge 
and wide familiarity with public utilities, which are the result of 
years of experience, will count for little, for the commissioners may 
not use their own knowledge unless it agrees with evidence in the 
record. Facts garnered from other cases are not pertinent unless 
put in evidence in the case at bar. The testimony of witnesses 
may not be disregarded unless other witnesses are called who 
testify differently, although the commissioners may be certain from 
their experience that the evidence is not worthy of much con- 
sideration. Yet, everyone knows how easy it is to get “expert” 
evidence to support almost any proposition, and how impor- 
tant it is in order to judge of the weight of evidence to hear the 
testimony. 

* United States v. Ju Toy, 198 U.S., 253. 


2 Cf. City of Knoxville v. Knoxville Water Co., 212 U.S.,1; Willcox v. Consolidated 
Gas Co., 212 US., 19. 
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WISDOM OF LEGISLATIVE ACTS NOT REVIEWABLE 

Regarding court review of administrative acts, it should be 
pointed out in the first place that acts of the legislature may not be 
overturned by the courts upon the ground that, in their opinion, 
such acts are unwise, inexpedient, or unwarranted. This principle 
is too well known to need discussion. If, therefore, the legislature 
delegates its power to regulate corporations to an administrative 
body, and if the courts are to have the right to consider the reason- 
ableness, propriety, etc., of its acts, the corporations thus obtain an 
additional method of review which they did not heretofore possess. 
It is generally supposed that their rights were already amply 
protected, and that existing constitutional guaranties were sufficient. 
The purpose of regulation is to curb the power of corporations, not 
to provide additional means to delay and prevent action. 

Further, legislatures are not bound by rules of evidence. They 
are not required to have evidence or to follow it. They need not 
give hearings; they may act on their own initiative. If commis- 
sions are required to hold hearings so that any company likely to 
be affected may have an opportunity to be heard, it has greater 
protection than is guaranteed it under legislative control. 

But someone may say: What if these commissions are unfair, 
are not guided by the evidence, and do not exercise good judgment; 
should it not be possible to appeal to a higher authority? The 
same question might be asked in relation to the legislature, but 
there is no appeal to the courts upon such grounds. Further, is it 
likely that administrative bodies will be less fair than legislatures ? 
Is it not likely that a body created and selected for one specific 
purpose will perform this one function with as great efficiency, 
fairness, and wisdom as another which has a multitude of other 
duties to perform and is not in continuous session ? 


CONTROL OF COMMISSIONS 


However, administrative bodies are not irresponsible autocrats, 
subject to no restraint and accountable to no one. In the first 
place, they are responsible to the person who appoints them, or to 
the electorate if they are elected. Their terms are comparatively 
short in most cases—much shorter than the terms of many judges. 
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If their decisions are manifestly unfair and improper, they may 
not be re-elected or reappointed. There is usually a method of 
removing them from office in case of gross incompetence. 

Commissions are also responsible to the legislature in three 
ways. The very offices which they hold may be abolished; the 
authority under which they act may be curtailed; their decisions 
in any specific case or class of cases may be set aside, for an act of 
the legislature will supersede a decision of a commission. In these 
ways, commissions are subject to greater and more direct control 
than the legislature itself, and certainly to more control than the 
courts. A decision of the courts upon constitutional grounds 
cannot be set aside except in a laborious way and only after con- 
siderable time has elapsed. In many cases, indeed, this process 
is so difficult that a decision of the courts is final and practically 
beyond review. 


ARGUMENT AGAINST BROAD REVIEW 


Is it necessary, in addition to the above methods of control and 
the constitutional jurisdiction which courts have over administra- 
tive acts, to provide that the courts may also determine whether 


an order is wise, warranted by the evidence, and a reasonable 
exercise of the discretionary power conferred ? 

One reason why the courts should not be given unlimited 
authority to review orders of commissions is that judges are not 
selected primarily for this function. They are chosen presumably 
because of their legal knowledge, and not because of any familiarity 
with public utilities or methods of regulation, or of knowledge of 
the needs of the public. To impose a duty upon them which they 
are not fitted to perform, for which they were not chosen primarily, 
and which has no relation whatever to their legal duties, would be 
unwise. The universal experience in governmental administration 
is that the union of widely different functions in one person or body 
ordinarily results in inefficiency in some one direction or in every 
direction. In this case, either legal questions would be less wisely 
decided or public regulation would be inefficient. 

In Steenerson v. Great Northern Railway Co., 69 Minn., 353, 377; 
Mr. Justice Canty said, after referring to the peculiar qualities 
which members of commissions should have: 
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How is a judge, who is not supposed to have any of this special learning or 
experience, and could not take judicial notice of it if he had it, to review the 
decision of commissioners, who should have it and should act upon it? It 
seems to us that such a judge is not fit to act insucha matter. It is not acase 
of the blind leading the blind, but of one who has always been deaf and blind 
insisting that he can see and hear better than one who has always had his 
eyesight and hearing, and has always used them to the utmost advantage in 
ascertaining the truth in regard to the matter in question. 

In this connection it is to be noted that one of the principal 
reasons for the creation of special administrative bodies to supervise 
corporations is that judicial methods and remedies have been 
neither effective nor satisfactory to the public. The long delays, 
the great expense, and the heavy burden upon the private citizen 
or organization, attending any attempt to force a corporation 
to do what is required by law, only in general terms, have made 
recourse to the courts quite impracticable. The private citizen is 
at a big disadvantage, and there have been few cases where he has 
tried his theoretical remedy. To give the courts the right to review 
the acts of administrative bodies exercising legislative functions 
would be a backward step and would increase the difficulties of 
securing proper relief. Corporations cannot be regulated by 
private lawsuits. 

Judicial bodies are not well organized to regulate public service 
corporations. They are governed by strict rules of evidence. 
Their procedure usually spells delay. They pass only upon evi- 
dence presented to them. They have no permanent technical staff 
to make investigations and to assist them to analyze and digest 
the voluminous testimony often presented. The questions that 
arise are often so technical that expert assistance is necessary to a 
wise decision. Even if the investigation were made in first instance 
by an administrative body, and an appeal were provided to a court 
upon the question of reasonableness, whether the evidence justified 
the order, etc., the special knowledge of the administrative body 
would, in large measure, become of little value. The establishment 
of such an appeal would probably change the administrative body 
into a judicial body. But what is the use of a commission with a 
competent staff of experts, if a court with no such staff is to make 
the final decision, not only as to the law, but as to the facts and 
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their application to the conditions which surround an intricate 
case? The fundamental theory of public regulation by an admin- 
istrative body is that it is a special function requiring special 
qualifications and knowledge upon the part of those who exercise 
it, a staff of technical experts, who are as familiar with the industries 
to be regulated as the corporations themselves, ample time and 
opportunity to investigate every subject, and sufficient authority 
to carry out the conclusions reached. 

A few illustrations will suffice to show the burden which a careful 
review of the evidence will place upon the courts. A case relating 
to transfers between the various street-car companies in the Borough 
of Manhattan was recently closed before the Public Service Com- 
mission for the First District, N.Y. The record covers nearly 
4,000 typewritten pages, including nearly 200 exhibits, many of 
which are elaborate statistical comparisons. In another case, 
relating to the reorganization of a company, about 2,400 type- 
written pages of testimony were taken, including about 130 exhibits. 
It is evident that if a court is to analyze such a voluminous record 
and decide whether the commission wisely reached the conclusion 
appealed from, either other cases must wait, clerical and expert 
assistance must be had, or a decision must be reached without the 
careful examination necessary. 

Broad court review will almost inevitably decrease efficiency. 
If a corporation may appeal to the courts because it believes an 
order is not justified by the record, and if it may secure a review of 
such evidence by a lower court and then by a higher court, a final 
decision may be put off and off, until the public is worn out and 
effective regulation greatly hampered. It is said that even under 
a system of judicial control limited to purely legal and constitu- 
tional questions, such a result may follow. True, but that is no 
reason for increasing the excuses for delay; and every time a new 
subject is added to the list upon which appeal may be taken, delay 
is facilitated. 

The advantages accruing to a.corporation from litigation are 
often so considerable that suits may be started even where the 
prospect of success is small. In the first place, it may pay to 
litigate; and it is not always feasible to require a company to 
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reimburse its patrons or consumers if it loses. In the case of service 
orders, if the court issues a stay but later sustains the order, the 
public has irretrievably lost the benefits from the better service it 
should have had while the litigation was proceeding. Information 
may be needed to decide a rate case; but if the company may 
contest the order for such data through the courts, and prevent a 
decision while that is being done, it is evident the receipts from the 
contested rates may more than offset the cost of litigation. 

Secondly, the threat of a long contest in the courts may be used 
to secure a compromise. Complainants and commissions are apt 
to reason that it is better to accept a result which is less than the 
facts warrant, if by so doing an immediate settlement is obtained. 
This virtually places a reward upon belligerency and often prevents 
the public from securing that to which it is fairly entitled. Every 
means that contributes to that end is certainly undesirable. 

Again, the complainant is at a decided disadvantage usually 
when the case goes into the courts. It is difficult and expensive 
for him to litigate. The interest of any one person is ordinarily 
small as compared with that of the corporation. But if there is to 
be an appeal to the courts, the complainants or the public ought to 
have an equal right to appeal from a decision that does not please 
them. 

Another objection to the theory of broad judicial control is 
that it will tend to lessen responsibility. When administrators 
know that their decisions are final, so far as “‘reasonableness”’ is 
concerned, they will naturally exercise care and diligence. The 
centralization of responsibility increases the realization of this 
responsibility. But if they know that even in any unimportant 
matter an appeal may be taken, the tendency will be to transfer 
the responsibility to the courts and to reach conclusions hastily in 
order that the appeal may be taken immediately. It will also 
enable inefficient bodies to shift the responsibility for inefficiency 
upon the courts. 


The réle of the prophet is always hazardous and thankless, but 
one may safely predict that if a system of court review is generally 
adopted, whereby a corporation that is dissatisfied with any act or 
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order may appeal to the courts and thereby delay for a long period 
a final decision, and perhaps upset the conclusion reached by the 
administrative body because the court has a different opinion of 
what is wise, expedient, or warranted by the facts, a return may be 
made to legislative regulation which is subject to no such review, 
whenever it seems likely that advantage is to be taken of litigation 
to secure delay. The corporations have ample protection without 
unlimited review, and their real interests, as well as those of the 
public, do not lie in this direction. Further, if public regulation 
does not prove to be satisfactory, another and more radical remedy 
will certainly be tried. 
Mito R. MALTBIE 
New York 





“COSTS” AND THE TARIFF BOARD 


To the May, 1911, issue of the Journal of Political Economy 
Professor H. Parker Willis contributed a paper entitled “Costs and 
Tariff Revision,” in which he attempted to prove that “cost of 
production is both practically impossible and theoretically unsound 
as a basis for the establishment of tariff duties,” and that the 
proposal to establish a board or commission to deal with tariff 
matters “‘is merely one of those deceptive ideas which draw after 
them a group of deluded followers and which ultimately result in 
the popular reaction that always follows disappointment.” At the 
meeting of the American Economic Association in December 
Professor Willis reiterated his views, and used practically the same 
arguments that appeared in the May article. His paper was 
received with apparent favor; the spirit of the session was evidently 
in accord with his views; and, in so far as the members of the 
Association who were present have influence in molding public 
opinion, the movement for tariff investigation by an independent 
board received a setback. 

Shortly before the Economic Association met in Washington the 
Tariff Board submitted its report on Wool and Manufactures of Wool 
to the President, and its conclusions were made public soon after, 
when the report was transmitted to Congress. Since that time the 
full report has been published, and this, together with the report 
on paper and wood pulp, issued some months ago, offers a valuable 
test of the desirability and efficacy of such an investigation as the 
board has pursued. The issue has become an exceedingly important 
one, and Professor Willis’ views deserve careful consideration and 
analysis. 

Professor Willis states his argument in the time-honored manner 
of assuming that two countries, A and B, produce the commodity X. 
By means of these symbols he illustrates the doctrine of comparative 
costs, and then proceeds, by introducing one assumption after 
another, to consider the practical difficulties in the way of determin- 
ing costs and of applying them to tariff revision. He then sum- 

492 
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marizes his argument in a series of six propositions, the first five 
of which deal with the practical questions involved and the sixth 
with the theoretical basis. These propositions will be stated and 
discussed in order. 

1. In practice the ascertainment of costs is impossible. No board or 
commission has the power to demand cost statements from manufacturers or 
producers; and if it had, it could not secure truthful statements. Moreover, 
there is no way of obtaining statements of any kind from foreigners. 


The Tariff Board’s reports on paper and wood pulp and on wool 
and manufactures of wool apparently disprove these sweeping 
statements. In the preparation of the former the Board had access 
to the books of 116 pulp and paper mills, representing about 80 per 
cent of the news-print-paper production of the United States, and 
to the books of 25 mills in Canada, representing 78.2 per cent of 
the news-print-paper output of that country; in the latter over 170 
woolen and worsted mills, representing more than two-thirds of the 
output of the United States, opened up their books to the agents 
of the Board, and careful cost estimates were secured on standard 
fabrics in England, Germany, and France. There may be, and 
undoubtedly are, difficulties to be overcome in this regard, but the 


experience of the Tariff Board has been sufficient to demonstrate 
the unsoundness of this first proposition. 


2. Even if all manufacturers both here and abroad were willing to throw 
open their books in an absolutely honest and impartial way to an all-powerful 
commission it would be of little service. This is because cost accounting is not 
generally practiced by producers and because, where it is practiced, there is no 
general agreement as to the treatment of different elements of cost. 


The answer to this is that during recent years accountancy has 
made rapid progress and that some method of cost-keeping is in 
use in a great majority of large manufacturing establishments; 
that a tariff commission can determine its own method of cost 
accounting and prepare schedules accordingly; and that enough 
representative firms can be found with sufficiently complete records 
from which data can be obtained to conform to the uniform method 
adopted. That this is possible has also been demonstrated by the 
present Tariff Board in its reports on wool and paper. Of the 188 
different woolen and worsted mills visited by agents of the Board, 
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it was impossible to secure results of practical value from only 14, 
either on account of lack of co-operation on the part of the manu- 
facturer or lack of system in accounting. In the paper investigation 
there was practically no difficulty in this respect. 


3. If there were a perfect system of cost accounting installed upon a uniform 
basis in every plant manufacturing a given article throughout the world, 
knowledge of comparative costs would still be of little service, since costs in 
every country would have to be known before any conclusions could be arrived 
at as to what tariff rate was needed to protect a given country against the 
competition of others. 


In the manufacture of news-print paper Canadian costs are 
the only ones necessary to investigate. In wool manufactures 
England, France, and Germany are our only competitors; for 
many woolen and worsted fabrics English costs are slightly lower 
than French or German, and are the only ones we need to know. 
What is true of these industries which the Tariff Board has already 
investigated is true of others; probably in no case do we need to 
know costs in more than one or two or possibly three countries. 
Our trade statistics and our general knowledge of industrial condi- 
tions in foreign countries tell us where various goods are produced 
most cheaply and which countries are our principal competitors. 


4. If all these facts were known for every country, the difficulty would be 
about as great as it was previously if the data were to be used for the establish- 
ment of tariff rates. This is because costs of production vary as widely within 
a given country as they do between different countries. Unless it were known 
whether a duty were to be imposed for the purpose of equalizing costs as 
between the best, the poorest, or the average (or normal) establishment in the 
several countries, the information about costs would be useless as a basis of 
tariff duties. 


This indeed suggests a difficulty in the application of costs to 
tariff rates, but the existence of the difficulty is by no means an 
argument against the desirability of securing information about 
costs. This fourth proposition might be restated as follows: We 
levy protective duties on manufactured articles; it makes no 
difference how high they are as long as they offer absolute pro- 
tection, or at least some degree of protection; we do not know what 
degree of protection is afforded to the least efficient producer, nor 
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whether the most efficient is enabled to make unduly large profits; 
it will be a hard matter to decide just whom to protect if we do get 
these data, so why try to get the data? 


5. Even with knowledge on all of the points already enumerated, and with 
a clear-cut intention on the point indicated in (4) above, the cost analysis would 
still be inadequate because of the fact that many commodities are produced in 
groups, or as by-products of one another, so that to utilize the general cost 
analysis as a basis for tariff rates it would be necessary to know the manu- 
facturer’s intention with reference to the fixing of prices. It would further be 
necessary to know that the manufacturer had no disposition to establish 
“export prices” at rates lower than those that would be dictated by his costs 
of production. 


The first part of this proposition presents a real obstacle to the 
determination of costs, viz., their allocation to various com- 
modities when produced in groups, or when one is a by-product of 
another. It must be admitted that the determination of the cost 
of producing wool, because of the presence of mutton as an accom- 
panying product, offers an exceedingly intricate problem and one 
which possibly cannot be solved satisfactorily. The situation is 
particularly complicated, first, because sheep are raised primarily 
for mutton in the eastern states (of the United States) and primarily 
for wool in parts of the western states; second, because there are 
temporary fluctuations from year to year in the relative importance 
of wool and mutton, and also a tendency over a series of years for 
mutton to gain in importance over wool; and, third, because the 
relative importance of wool and mutton as products of the sheep 
industry differs to such an extent in various countries that a method 
of finding wool costs in the United States may not be applicable to 
conditions in foreign countries. 

Whether the Tariff Board has solved this riddle in the best 
possible way is indeed open to question. It admits in its report 
_ that “it is not possible to state in exact terms the actual cost of 
producing a pound of wool considered by itself, for the simple 
reason’ that wool is but one of two products of the same operation.” 
The method of treating wool as the chief product, and of offset- 
ting against costs the receipts from mutton, adopted by the Board 
for the United States, is inconclusive, because when applied to 
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Australian conditions it yields a wool cost of practically nothing, 
as compared with a net charge of ten or eleven cents a pound for 
western American wool. If these figures were conclusive, they 
might indicate that the present duty of eleven cents a pound on 
greasy Class I wool just about equalizes conditions, so far as the 
United States and Australia are concerned. But the mere fact 
that this method yields a cost of zero in Australia is prima facie 
evidence that the method is useless for determining comparative 
costs, and the results can be applied only with the greatest caution. 
The question arises, then, whether this unsatisfactory solution of 
the cost problem in connection with one of the most discussed 
commodities in the tariff controversy offers sufficient reason for the 
abandonment of costs in general on the ground that they are 
practically impossible to obtain. 

In the first place it must be remembered that this objection 
applies to comparatively few of the commodities which are 
imported, and which it is our policy to protect. There are but few 
obstacles of this nature in the case of manufactures of wool, cotton, 
or silk, or in iron and steel, pulp and paper, or boots and shoes, 
although there would be a similar difficulty in the case of hides if 
we decided to reimpose a duty on them. The difficulty appears 
to some extent in the determination of sugar costs, because of 
the value of the by-products of the beet-sugar industry, and it 
undoubtedly occurs in the case of many chemicals. It is doubtful, 
however, whether there is a single instance which presents such 
great difficulties as the wool and mutton question, because in the 
case of most commodities produced in combinations the relative 
importance of the component products is more nearly constant, 
both as regards different localities and over periods of time. In 
fact, it would probably be impossible to find another single com- 
bination of two commodities where one is the principal product 
and the other the by-product in one part of the country, and where 
their relation is exactly reversed in another part of the country, 
as in the case of wool and mutton. In the majority of our manu- 
facturing industries accounting methods have been devised, or at 
least may be devised so far as all practical purposes are concerned, 
for the allocation of expenses to the various products. 
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Even if we have to give up all hope of determining the actual 
cost of producing a pound of wool, the figures offered by the Tariff 
Board on total cost and total receipts per head of sheep, relative 
labor and forage costs, the proportions of wool and mutton receipts 
to total receipts, etc., in this country, Australia, and South America, 
all throw light on the wool situation and place us in a better position 
to decide whether it is a wise policy to levy a duty on raw wool, 
and if so, how high that duty should be. It hardly seems necessary 
to conclude that, because our findings must be only approximate in 
a few instances, we must give up the idea of determining compara- 
tive costs of the great bulk of protected commodities, or that we 
should decline to get as nearly correct figures as possible in the case 
of the few commodities where only approximate results are possible. 

The second part of the fifth proposition, which refers to the 
familiar practice of “dumping,” is more easily answered: If an 
industry continually sells its goods abroad at a lower price than it 
asks at home, and if the lower price would yield sufficient profit if 
applied to the whole output of the industry, there is no way to find 
this out and to remedy the evil except by a cost analysis. If, on 
the other hand, the industry “dumps” only in times of overpro- 
duction at home, it may be that this policy is entirely justifiable on 
the following grounds: first, that it can produce more cheaply by 
operating at full time; second, that if the “export prices” were 
applied to the whole output, they would not yield a reasonable 
return; and third, that the possibility of finding a foreign market 
for the surplus output prevents the necessity of throwing workmen 
out of employment by shutting down plants. At all events, it is 
difficult to see wherein lies the necessity of knowing that the 
manufacturer “‘had no disposition to establish export prices.” 

So much for the practical obstacles as expounded by Professor 
Willis. It would seem that they are not only greatly exaggerated, 
but that some of them are extremely fanciful. That there are 
serious practical difficulties, everyone will admit. The exactness 
with which costs can be determined varies for different commodi- 
ties and for different industries. In spite of the backwardness of 
numerous concerns in their accounting systems, sufficient data are 
available for the determination of fairly accurate costs in most of 
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the important protected industries; in some industries, because of 
lack of co-operation on the part of the owners, faulty accounting 
methods, or complications with regard to by-products, less accurate, 
but at the same time valuable, information can be secured. The 
obstacles to finding comparative costs are by no means insur- 
mountable, and approximate results are better than none at all— 
provided that costs are theoretically sound as a basis for tariff 
revision; and this leads us to the sixth proposition. 

6. If all of the foregoing factors were known, including positive data 
regarding the intention of the manufacturer in regard to the establishment of 
prices, there would still remain the question whether this information about 
costs, which is necessarily stated in terms of money, would have any real 
significance of a permanent economic character. Money costs do not cor- 
respond in all cases to real costs as measured by sacrifice of labor and capital. 
It may be true that a given country can produce much more cheaply than 
another, yet it does not follow that it will so produce, since its cost advantage 
in some other line may be so much greater as to dictate its devoting its attention 
almost exclusively to that line. 

The reference to money costs merely clouds the issue. The 
immediate determinant of international exchangeability is relative 
prices. Prices are determined largely—to what extent will be 
discussed below—by cost of production. The real cost, in contra- 
distinction to money cost, has little bearing on the problem. It 
makes no difference to us whether it takes four days of labor or ten 
days of labor to make a particular commodity in a foreign country; 
we will not buy it unless the money cost is lower than the money 
cost in this country, where the same commodity may perhaps be 
produced for only two days’ labor, but where the rate of wages may 
be twice as high as in the foreign country. Costs not only must 
necessarily be stated in terms of money, as Professor Willis admits, 
but, very fortunately, they can be and are so stated in all the 
principal manufacturing countries. The really fundamental ques- 
tion is not the relation between real costs and money costs, but 
between money costs and international values. If it can beshown 
that international values are not in any way determined by cost 
of production, we shall immediately have to abandon costs as a 
basis for tariff revision; if, on the other hand, it can be proved that 
there is a very intimate relation between the two, then we can hope 
for some good from a study of costs. 
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The reader will recognize in the last sentence of the sixth 
proposition a statement of the doctrine of ‘‘comparative costs” as 
first expounded by Ricardo, and as universally accepted since his 
day. It should be noted in passing that the term “comparative 
costs” was probably drawn into current political discussion from 
the economic textbooks, but with a slightly different meaning. In 
its classical sense it implies comparison between costs of different 
articles in the same country, while in the popular sense it implies 
only a comparison between the absolute cost of a given commodity 
in two or more countries. Now this doctrine, in its economic sense, 
is merely an explanation of international trade, not a theory of 
international values, and yet Professor Willis, by merely stating 
and applying the doctrine, feels justified in concluding that™ the 
basing of tariff rates on costs is theoretically unsound. Asa matter 
of fact, he has not even assailed the theoretical basis of the relation 
of costs to international values, and hence his conclusion is un- 
tenable. This failure even to consider the fundamental theoretical 
question is also obvious from a perusal of the following excerpt 
which preceded the statement of the six propositions in his article: 

Suppose however that with the application of a given amount of labor and 
capital only one-half as much of X can be produced in country A as in country 
B. Then, on the basis of the familiar protective theory, if X is to be produced 
in A, a duty must be imposed upon quantities of X shipped from B to A equal 
to this difference in cost. Such a duty will presumably equalize the conditions 
and prevent the manufacturers of A from being driven out of business by the 
low-priced goods shipped from B. This, however, assumes that the differences 
in cost of production between the two countries can be more or less accurately 
measured in money and that in fixing the protective duty a rate can be estab- 
lished which will roughly correspond to these differences in cost as stated in 
terms of money. 


Here again it will be seen that although he opened the way fora 
consideration of the relation of costs to international values, he im- 
mediately passed on to the practical difficulties of determining costs. 

John Stuart Mill declared that international values are not 
determined by cost of production as are domestic values, and he 
expounded his theory of the “equation of reciprocal demand.” 
Cairnes agreed with Mill in the main features of his theory, and 
concluded that although cost controls international values, recipro- 
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cal demand determines them. Since the day of Mill and Cairnes 
we have come to recognize that there is no essential difference 
between the theories of international and domestic values, and the 
theory of reciprocal demand has been merged into the broader 
principle of marginal utility as a fundamental explanation of all 
values. 

By applying the principle of marginal utility, it is apparent that 
a case might be established against the basing of tariff rates on 
differences in absolute costs, because it would be easy to point out 
instances where cost of production has little relation to the price 
charged for a commodity by the producers in one country to the 
merchants of another. To discuss fully the theory of international 
value it would be necessary to consider the relative importance of 
supply and demand in various possible cases such as trade affected 
by a monopoly in one country, the influence of laws of increasing 
and diminishing returns, etc. This, however, is not necessary in 
the case at hand. In whatever way demand may influence prices 
in particular cases, we have a practical situation to face. Obviously 
a study of costs would be of no avail in an attempt to fix duties on 
coffee or cocoa or tea or jute. Our protective policy does not aim 
to protect goods that we cannot and do not produce. What it does 
aim to protect is those goods which we do produce, the absolute 
cost of production of which is higher, or supposed to be higher, in 
this country than abroad. Our trade history and experience teach 
us what these goods are, and our problem is to adjust the duties 
on these articles in the most equitable manner. 

When Cairnes said that costs control international values rather 
than determine them, he meant that the cost of production sets a 
limit to the fluctuations in value. Even though he did not think 
in terms of marginal utility, it will readily be granted that he was 
right in this particular, and that the cost of production of a particu- 
lar commodity in any country sets the minimum price that can be 
charged by that country to another. Just so it is in the case of 

* “Dumping” constitutes a possible exception to this rule, but even this practice 
can be explained in terms of cost of production. Furthermore, such a small portion of 
international trade is carried on at special export prices which are apparently below 


cost of production, and “dumping”’ is so rarely practiced against a country with a high 
protective barrier, that it may be disregarded. 
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commodities the manufacture of which we are striving to protect. 
The cost of production abroad, plus the duty, determines the lowest 
price that can be charged for foreign commodities in this country. 
If this price is lower than the price charged in this country for a 
similar commodity, we shall import from abroad; if it is higher, we 
shall use the domestic product. The lowest possible price will be 
charged for the domestic product when there is foreign competition, 
and this price must necessarily be determined by the cost of 
production. 

Although it will perhaps be granted that this explanation clears 
up the relation between costs and international values for the great 
majority of commodities which enter into international trade, 
difficulty is encountered in applying it to articles which are pro- 
duced in conjunction with each other, especially where two or more 
such articles are of varying importance, as, again, in the case of 
wool and mutton. The most that can be said in this connection 
is that the cost of raising sheep sets a minimum below which the 
total value of wool and mutton together cannot fall. How much 
of this total value is borne by the wool at any one time, and how 
much by the mutton, depends principally on the relative demand 
for the two commodities, and as demand varies from time to time, 
so do the respective values of the two products vary. In other 
words, it cannot be said that the value of either product alone is 
determined by its cost of production, and in so far as the cost of 
producing wool can be determined at all, it is necessary to begin 
with the value and figure backward, prorating a portion of the joint 
cost to wool and a portion to mutton. This the Tariff Board 
de" 1ed to do on the ground that changes in values of wool and 
mutton result in changes in their respective costs, and contented 
itself with the method referred to above of considering wool the 
principal product and mutton the by-product, even though its own 
figures show that in the western states the receipts from wool 
constitute only 45.7 per cent of the total receipts from sheep 
raising (Vol. II, p. 342), and when applied to Australia the cost of 
wool is practically zero. 

It is necessary, therefore, to qualify our conclusion as to the 
relation between costs and international values by saying that 
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although cost of production sets a minimum below which the value 
of the majority of commodities cannot fall, there are certain cases 
of commodities produced in groups where the joint cost determines 
the minimum joint value. As a general proposition, however, it is 
safe to conclude that in the long run costs play an all-important 
part in the determination of international values, especially of those 
articles which the United States produces in competition with 
foreign countries, and that therefore comparative costs furnish a 
sound basis for the imposition of import duties. It must also be 
clear that Professor Willis failed even to consider the fundamental 
question involved, and that his contention that cost of production 
as a basis for tariff revision is theoretically unsound was not proved." 


Since the writing of this article, the paper that Professor Willis read at the 
American Economic Association meeting in December, 1911, has appeared in the 
Papers and Discussions, published as a supplement to the American Economic Review. 
Here he pays some attention to the fundamental question of the relation between cost 
of production and international value. His discussion of this point, however, is con- 
fined to one paragraph, in which he calls Professor Taussig to his support by using the 
following quotation from his recently published work: “The ultimate determinant of 
value where there are noncompeting groups is marginal utility, not cost in the sense of 
labor and effort Expenses of production or outlays paid to secure labor are 
thus the results of value rather than the causes of value The exchanges 
between different countries are analogous to the noncompeting groups within a country. 

. The rates of exchange in both cases are settled by broad causes acting slowly 
aa little liable to disturbance except over long periods of time.” 

It will be noticed that this quotation consists of four scattered sentences; they 
are to be found in the second volume, chap. xlviii, where Professor Taussig discusses 
the theory of value as affected by the existence of noncompeting groups, that is, groups 
caused by social stratification. A careful reading of this chapter, together with those 
on international trade in the first volume, suggests that the quotation made by Professor 
Willis does not fairly represent Professor Taussig’s views on the relation between cost 
of production and international value. There is nothing to indicate that he would 
extend the conception of noncompeting groups to include the competing producers of 
cotton goods, iron and steel products, or woolen goods, in England, Germany, and the 
United States. In fact, Professor Taussig’s views on this point are expressed in the 
very chapter from which Professor Willis has so ingeniously culled his scattered 
sentences, as follows: ‘‘The main currents of international trade are still determined, 
as between the civilized countries at least, by the comparative efficiency of labor in 
producing the imported and exported commodities” (Vol. II, p. 156). 

Many other passages might be cited to show that Professor Taussig explains 
international values in terms of the “effectiveness of labor”—which is of course a 
pure cost theory of value. Furthermore, when Professor Taussig discusses the sound- 
ness of comparative costs as a basis of tariff rates—as he has done in his Principles of 
Economics, in his Tariff History of the United States, and in a recent article in the North 
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Professor Willis proceeds in his article to consider the Demo- 
cratic policy of a “revenue tariff,”’ and well brings out the fact not 
only that we can hope for no purely revenue tariff from the members 
of that party, but that they seem to have no very clear conception 
of what a tariff for revenue really is. He then addresses himself to 
the question ‘“‘whether, entirely apart from the question of cost of 
production, there may not be an advantage in having a scientific 
board or commission constantly at work upon the tariff, accumu- 
lating and systematizing information with reference to existing 
duties, and indicating the points at which changes may properly be 
made, or, at all events, points where present rates are not working 
satisfactorily.” Those who agree with the present writer that 
“‘costs” are not the “economic ignis fatuus”’ that Professor Willis 
claims them to be will further agree that the advisability of main- 
taining an independent tariff board or commission cannot be 
properly discussed entirely apart from the question of cost of 
production, and this might be considered the first weak point in 
his argument against the Tariff Board. 

The remainder of the argument may be summed up in the three 
following propositions :* 

1. A tariff commission cannot be granted legislative power; 
the President needs only the aid of the State Department in order 
to make such changes in duties as Congress gives him power to 
make; the task of tariff administration belongs to the Treasury 
Department, and this function could not properly be given over to 
a tariff board; the judicial settlement of tariff questions has been 
American Review—he apparently concedes the soundness of the fundamental question 
involved, and attacks the proposition on the ground that if logically applied to all 
commodities it would entirely destroy international trade. (In answer to this argu- 
ment, it might be said that if it were the intention of the framers of the last national 
Republican platform to extend protection to all possible commodities there is nothing 
to deter them—except perhaps public opinion—from proceeding by the same hap- 
hazard method of determining duties that they have always employed in the past.) 


As to the point under review, however, the present writer believes that he is amply 
justified in claiming Professor Taussig’s support for himself. 

t In his address before the American Economic Association, Professor Willis omits 
these arguments, and even suggests a possible field of activity for a tariff board. 
Although this indicates a change of heart since the writing of the May article, the fact 
that that article was published, and that it has attracted considerable attention 
appears to justify the present discussion of the arguments contained therein. 
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provided for by the establishment of a customs court; consequently 
‘‘all that remains for the commission to do is to pass upon industrial 
conditions and to make up its mind when changes in such con- 
ditions call for a change in tariff duties.” 

2. Very poor results may be expected from an investigative 
commission made up of various persons with conflicting views; 
such work is accomplished far better by a centralized bureau with 
a single individual at the head. 

3. The tariff problem is a partisan one, and facts procured by a 
commission are open to a twofold interpretation; the desirability of 
a commission implies a “preliminary admission that protection is a 
desirable thing and that the amount of it which is ‘needed’ can be 
accurately measured””—admissions which will not be granted by 
all people. 

For these reasons Professor Willis concludes that “the tariff 
commission movement, though it has its good features, is one of 
those mistaken political agitations-which from time to time enlist 
strong support in their behalf and succeed in presenting to the 
public the appearance of furnishing a solution of some vexed 
problem.” Let us examine these three propositions. 

1. No thoughtful student of the problem seriously considers the 
turning-over of the legislative function to a tariff board. Even if 
academicians should come to the conclusion that such a course 
would be advisable, it would be idle to propose the matter because 
Congress will never yield its power in the framing of tariff bills. 
As Chairman Emery said in a speech delivered before the National 
Association of Cotton Manufacturers in September, 1911, “A 
tariff board should neither propose nor dispose (these are functions 
of Congress), it should merely disclose.” Although something 
might be said in support of the view that a tariff board could render 
valuable assistance to the President in applying the maximum and 
minimum provisions of the tariff, as the present board has done 
within the past two years, the references to this, and to the matters 
of tariff administration and adjudication are entirely irrelevant. 
Everybody who has any knowledge of the intricacies of the various 
schedules will admit that “all that remains” in the way of passing 
on industrial conditions, investigating the workings of the various 
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duties, and determining costs of production, furnishes a sufficiently 
wide and important field of work for a tariff board. 

2. The argument that the work could be done better by another 
form of organization—by a centralized bureau like the Bureau of 
Corporations—is a little beside the point. This is a matter that 
must be carefully considered before a permanent board is provided 
for by Congress, as is also the question whether such a board should 
form a part of the executive branch of the government, or be sub- 
servient directly to Congress. The present board is largely in 
the nature of an experiment, and the possibility of our having such 
a valuable object-lesson is due to the wisdom of the President in 
making the most of conditions which were decidedly adverse to the 
attempting of such an experiment. Although there is reason to 
believe that the present board has already justified its existence, 
and possibly its form of organization, the point under consideration 
is whether there should be any such special body of experts to study 
tariff matters—and criticism of the organization of the present 
board does not in any way help to make out a case against the 
establishment of some such body on a permanent basis. 

3. Weare told that there is a difference of opinion as to whether 
there should be free trade or protection, and that the existence of 
a tariff board which shall collect data to aid in the fixing of duties 
implies a preliminary admission that protection is desirable. Now 
if there were any question as to the policy of the United States in 
this regard, there might be some slight reason to doubt the desira- 
bility of having a tariff board. What we have to deal with is not 
the question whether we shall have free trade or protection, but 
how shall we carry out our protective policy with the greatest 
justice? It is high time for us to realize that protection is an 
established policy of the United States. Ever since 1816—or some 
might say 1824—we have had a protective tariff. Even the 
so-called free-trade tariff of 1846 was in the main a protective one 
and carried duties of 30 per cent on the most important imports 
which competed with American industries. Since the Civil War 
we have had extreme protection; the Wilson bill of 1894, although 
it lowered a few duties, was highly protective; so were the Mills 
bill and other Democratic tariff measures that failed to become 
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laws. Although there is prospect at present that there will be 
reductions of duties in the near future, there is absolutely no doubt 
but that the policy of protection will continue for many years to 
come. 

It is largely because of their refusal to grasp this practical point 
of view that economists have failed to exert more of an influence in 
tariff matters. When they have given their thought and attention 
to the subject they have considered only the question of free trade 
versus protection, and when they have enunciated their views to 
their university classes and to the public in writings and speeches, 
they have continually portrayed the glories of free trade and urged 
it as the proper course for this country to pursue. Their teachings 
may be sound—that question is not under consideration at present 
—but how much more good they might have been doing if they 
had recognized protection as the established policy of the country 
and devoted their study and writings to the intricacies of the 
cotton schedule, or the iron and steel duties, and pointed out where 
this duty is maladjusted, and where that duty is fair and reasonable! 
In this way they might have aided in throwing light on some of the 
many discriminations and favors to special interests which have 
crept into our tariff laws in the form of ‘‘jokers” and ambiguities, 
the workings of which the public has not been able to foresee or 
understand. 

Some work of this kind has been done, especially by younger 
students in their doctoral dissertations, and this is an encouraging 
sign. It is just such work that the Tariff Board has been under- 
taking, except that its field has been much more comprehensive, 
its study much more profound, and its findings much more authori- 
tative than similar work carried on by individual investigators can 
ever hope to be. Professor Emery said in the speech above 
referred to: 


- - . . granted that Congress and the people have determined on a certain 
general policy, such an investigation as ours would furnish the knowledge on 
which to apply it in detail, so as to get the actual results desired. It frequently 
has happened in the past, not only in the case of the tariff, but in the case of 
legislation in many other lines, that laws intended to secure a certain condition 
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of affairs have resulted in quite a different condition of affairs. This has been 
the result of inadequate knowledge, or incomplete consideration of the factors 
involved. 


No one who has devoted any study to the wool industry and to 
Schedule K can fail to appreciate the enormous value of the Tariff 
Board’s report on this subject in spite of its apparent failure to 
treat some points in the best possible way. The conclusive manner 
in which the report points out the discriminatory workings of the 
specific duty on raw wool imported “in the grease,” and the 
advantages of levying the duty on a “‘scoured basis”; the workings 
of the compensatory duties, and the prohibitive features of the 
schedule; the fact that domestic prices are not raised by anything 
like the full amount of the duties; the differences in cost of tops, 
yarns, and fabrics, between this country and England, France, 
and Germany; the fact that the woolen manufacturer receives a 
profit of only 23 cents on the cloth that enters a suit of clothes 
which retails for $23.50, and that all the cloth that enters such a 
suit costs less than five dollars, notwithstanding the fact that one 
of our most prominent and reputable weeklies told us not long since 
that the duty on woolen goods raised the price of a twenty-dollar 
suit of clothes by about five dollars—all these things, and many 
others fully as valuable, were made public in the recent report. 
Is it not worth while for us to have information of this sort, or 
shall we continue to preach free trade and let the log-rollers in 
Washington continue to fix duties as the manufacturers tell them 
to, without the public’s knowing anything about it? 

The possibility of a Democratic administration in the near 
future undoubtedly complicates the Tariff Board question, and for 
political reasons there is danger that the present board may not be 
made permanent. So far as public policy is concerned, however, 
the need of a tariff commission is just as great under a Democratic 
as under a Republican régime. If the Democrats should really try 
to frame a revenue tariff, they would need a commission of experts 
to teach them what a “‘tariff for revenue only” really is; if they 
mean to pass another protective tariff, but with reduced rates— 
and this is the only thing that may be expected—the need of a 
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tariff commission is just as important, because the industrial effects 
of reduced duties cannot be measured or forecasted in any suitable 
degree by a congressional committee. 

The case for the Tariff Board rests by no means on the cost-of- 
production question, although perhaps the most important work 
that such a board can do is to determine to what extent existing 
duties are more than adequate to offset differences in comparative 
costs. Public opinion will eventually force such duties down in 
spite of the probable opposition of the extreme protectionists. 
There are also many other lines of investigation to which an 
independent board can profitably give its time, such as relative 
prices, profits, capitalization, the economic benefits accruing from 
the development of different industries, labor conditions at home 
and abroad, the machinery of distributive systems in the various 
trades, the classification of commodities in the tariff act, etc. On 
the whole, the movement is distinctly constructive, and deserves 
the support of protectionists and free traders alike, be they legis- 
lators or professional economists. At the same time, the methods 
and findings of such a board as the present one should be studied 
critically; not, however, with a view of discrediting the whole 
movement, but in a friendly spirit, and with an aim to make such 
investigations as effective and as valuable as possible. 


L. D. H. WELD 


New York City 
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WASHINGTON NOTES 


THE TARIFF BoarRp’s COTTON REPORT 

THE Ways AND MEANS COMMITTEE ON WOOL Costs 
FEDERAL ECONOMY AND EFFICIENCY 
CONCENTRATION OF WATER-POWER CONTROL 
TAXING THE Matcu INDUSTRY 


President Taft has sent to Congress (March 26, 1912) the second 
textile report of the Tariff Board (H.R. Doc. No. 643, 62d Congress, 2d 
session). This deals with cotton manufactures. Mr. Taft urges action 
in accordance with the terms of the report turned in by the board and 
states that in his judgment the showing is favorable to a very consider- 
able reduction of rates. The report of the board is by no means so long 
as the report on wool completed by it some time ago. Moreover, it 
adopts a somewhat different method of presentation. There was no 
necessity for making any special study of raw material, inasmuch as 
there is no tariff either in England or the United States upon cotton. 
The two countries are found to be upon substantially the same basis as 
respects access to the staple. With reference to cotton yarns, the board 
apparently succeeded only in getting costs from some eight yarn mills in 
Lancashire. On fabrics, what purport to be the costs were obtained by 
the same sample method that was followed in the wool inquiry—that 
is to say, samples of fabrics were sent to different mills and the latter 
were asked to estimate the cost of producing them. Then the inquiry 
was pursued through the various stages of dyeing, finishing, mercerizing, 
etc. The results ascertained are in some respects rather remarkable. 
Differences in cost of yarns as shown by the board run only from about 
3 to about 13 per cent of the total foreign cost of production of the yarn. 
In unbleached cotton fabrics, it does not appear that the United States 
is at any disadvantage whatever. In bleached fabrics and in the finer 
grades of goods there is some apparent difference in cost, if the figures of 
the board are taken as correct. But in the main, with the exception 
of some few classes of operations and perhaps some few special fabrics, 
the United States is shown to be fully able to compete with foreign 
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countries. That it can do so in many lines of goods has, of course, 
already been demonstrated by the fact that we export coarse cottons 
very largely to China and the East. It would now seem from the report 
of the Tariff Board that the only reason why we do not exhibit our superi- 
ority in more lines is the fact that a far more profitable market is assured 
to the textile manufacturer here at home. How this market is retained 
and exploited is clearly set forth in the report, although apparently 
without any conception, or at least any admission, of the connection 
between the methods employed and the tariff situation. The report 
shows the existence of a system of trade practices whereby prices are 
maintained; and, when slight variations occur in mill charges, the result- 
ing advance in price to the jobber and retailer is multiplied several times 
in the retail price and is handed on at this higher figure by the retailer 
to the consumer. This shows why it is that many classes of goods are 
sold at very much higher figures in the United States than they are in 
England, notwithstanding the fact that the cost of production here is 
actually lower than it is abroad. In other words, the competition, 
between mills in the United States appears, in many lines at least, to 
have cut out the surplus or excess profit afforded by the tariff, yet this 
profit has not gone to the consumer but has been retained by the middle- 
man. The fair conclusion from the report, despite all efforts to conceal 
it, is that in dealing with all except the very finest grades of cotton 
textiles, we may entirely disregard the protective idea, inasmuch as 
the industry is as efficient here as it is anywhere in the world. These 
findings are proving a very serious blow to those cotton manufacturers 
who are able to profit by special arrangements of duties under the 
existing tariff. 


The Ways and Means Committee of the House of Representatives 
has furnished a sharp and elaborate criticism in reply to the report of the 
Tariff Board on wool and manufactures thereof already discussed in 
these pages. This criticism is embodied in a report of the Ways and 
Means Committee (No. 455, 62d Congress, 2d session) filed in the House 
on March 27. The report begins by taking direct issue with the cost of 
production theory upon which the report of the Tariff Board is founded. 
It is pointed out that this cost of production theory assumes that the 
“‘costs’’ which are to be used as the foundation for tariff duties are really 
money expenses of production and that these furnish no guide whatever 
for a comparison of the competitive power of different countries. Inas- 
much as the difficulties in the way of actually ascertaining money cost 
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upon a comparative basis are practically insuperable, the effort to adjust 
tariff duties upon the suggested plan completely breaks down in practice 
as it is said to doin theory. The report then takes up the Tariff Board’s 
work from a statistical point of view, and shows that the report of the 
board is seriously at fault in its failure to separate the costs of wool and 
mutton, these being left to depend upon one another, so that there is no 
actual solution of the problem of joint cost of the two products nor any 
satisfactory method of treating this joint cost in such a way as to make 
the results available for any practical purpose. With reference to manu- 
factures, it is noted that few if any real costs were obtained by the board 
abroad, and that what the board chiefly did was to secure a series of 
estimates on samples of fabrics which were sent abroad for that purpose, 
or were obtained abroad and estimated in American mills, as the case 
might be. It is further shown that very extensive variations in cost, so 
great as entirely to vitiate the basis of the comparison, have been found 
by the board to exist. These variations were due partly to the taking of 
data on a non-comparable basis and partly to erroneous statistical 
methods such as could not be sanctioned by any capable cost accountant. 
In a further analysis of the findings of the board made for the purpose of 
ascertaining what rates of duty on wool are technically indicated as 
necessary, the Ways and Means Committee points out that the apparent 
inference properly to be drawn from the board’s figures would be that 
raw wool should be free. It is found, however, that in some three or 
four states the cost of production shown to exist is high enough to war- 
rant a duty of perhaps 20 or 25 per cent ad valorem. Prices, it is found, 
do not indicate the necessity for any duty whatever, as the western wools 
sell successfully on a basis of competition with the wools imported from 
Australia. This of course is a comparison founded upon data obtained 
from mills which reported their actual payments for wools of specified 
classes. Further analysis of the board’s report is said to indicate the 
need of a duty of not to exceed 5 per cent on “tops’’—the intermediate 
product between wool and yarn which is now so highly protected. On 
yarns the committee thinks that the board shows the necessity of from 
5 to 10 per cent, while on fabrics perhaps 15 to 20 per cent additional 
would suffice. The conclusion is therefore reached that the rates of the 
Underwood bill of last session are sufficiently sustained by the board, 
even should the report of that organization be taken as the normal or 
standard guide. That it is such the committee entirely denies, and as 
this document shows it absolutely rejects not only the theory but also 
the methods upon which the board has sought to do its work. 
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The first complete report of the so-called Federal Commission on 
Economy and Efficiency in the government service has been placed before 
Congress in the form of two large volumes (H.R. Doc. No. 458, 62d 
Congress, 2d session). This is accompanied with an earnest request on 
the part of the administration for action designed to carry into effect 
some of the suggested changes and also for more money to be used in 
maintaining the commission. The report notes that the investigation 
has resulted in urging the abolition of various services such as the revenue 
cutter service, the so-called “Returns Office” of the Department of the 
Interior, various local offices, and the like; that analysis has shown the 
necessity of classifying local officials of the government in a better way 
than at present and of providing for superannuation in the civil service; 
that reforms can be introduced in regard to business methods, filing 
systems, etc., in the several executive departments; that insurance is 
now unduly expensive; that travel expenses for government employees 
are unnecessarily large, and that improvements might be made in the 
present statement of the federal budget. With these recommendations is 
submitted a long “summary outline of the government of the United 
States” which extends through many hundred pages. In this “out- 
line” every service and group of officials is enumerated with classifica- 
tions and subclassifications, a number and symbol being assigned to each. 
It is not made clear what benefit will be obtained from this outline, but 
apparently the view of the commission is that it should be used as a basis 
for completely reorganizing the personnel of the government upon a 
standardized system. The commission says: “Much of the value of 
the present report will be lost unless the outlines of organization are 
adopted as the basis for a system that will furnish a record of the manner 
in which the government is organized, in such a way that the information 
will be available at all times, not only to the services themselves, but 
to all persons interested in the conduct of government affairs.””’ The 
report then goes on to show how this work of developing the “outline” 
should be carried to its logical conclusion. What has actually been done 
by the commission thus far is now shown to be very little more than the 
practical recommendation of certain routine savings that have been 
under consideration for a good while. What it has recommended in the 
way of superannuation systems, extension of the civil service, classifica- 
tion of officials, improvement of administrative machinery, and the like, is 
chiefly matter that has been dealt with for a long time past by reformers. 
The changes suggested are all or nearly all good and desirable and if 
introduced would rectify existing evils in the federal service to a very 
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considerable extent. The trouble is that political conditions will not 
permit of these changes. If they would, many of the suggested altera- 
tions would have been introduced long before now. Not a few of them 
could be introduced by the President today, were he so minded, simply 
by the issuance of an executive order adopting the new method, as for 
example has been done in the reform of the consular and diplomatic 
services during the past five years. The outline of the organization of 
the government is of no material service, and is considered by capable 
students to be waste effort. There is no probability that it will result in 
anything. Many of the other suggestions of the commission, such as the 
reform of the budget, are as admirable as they are familiar, but are out 
of the question in view of the provisions of existing law. It seems likely 
that the commission will go out of existence with little accomplished, 
beyond this general survey of the federal executive organization. 


One of the most important investigations thus far carried on by the 
Bureau of Corporations has been made public in the form of a report 
on water-power development in the United States (under date of March 
14, 1912). The report consists of three parts, the first reviewing the 
physical condition and economic aspects of water power, the second the 
concentration of ownership and control, and the third a discussion of 
water power in its relation to the public. Of the three, the one which is 
likely to elicit greatest attention at the present moment is the discussion 
of the concentration of ownership and control. The report shows that 
there is an increase in concentration of the control of water power by 
certain large interests; that extensive relationships exist between water- 
power interests, public-service companies, and banks; that there is a 
need for the development of our water power as promptly and com- 
pletely as practicable, inasmuch as the use of water power means the 
conservation of fuel; and that there is need for a definite public policy 
with respect to water power. The effective means of applying such a 
policy is found in the control of power sites. It cannot, the report states, 
be applied by fixing the price of water power independently of fuel cost. 
In the aggregate the total stationary power now used in the United States, 
including steam, water, and gas, is shown to be about 30,000,000 
horse-power, while the total developed water power is about 6,000,000 
horse-power. The bureau considers only developments of 1,000 horse- 
power and over, which aggregate about 4,000,000 horse-power, and of 
this three-fourths is commercial horse-power, produced for sale. The 
water power now economically capable of development probably does not 
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exceed 25,000,000 horse-power. The bulk of the developed and unde- 
veloped power is mainly in the far western states, the lake states, and 
certain Atlantic seaboard states. Concentration is proceeding as a 
result of economy in operation, specialization in engineering enterprise, 
and the elimination of competition. In California six power corpora- 
tions control over 86 per cent of all the developed power in the state, in 
Washington two companies control 70 per cent, in southern Michigan one 
concern controls 73 per cent. Like conditions exist in Montana, Colo- 
rado, Georgia, and at Niagara Falls. There are ten groups of interests 
each controlling or influencing through mutual directors and officers over 
50,000 horse-power. The largest interest is the General Electric Com- 
pany while the second is the Stone and Webster interest. Other groups 
are the Hydraulic Power Company and the Pacific Gas and Electric 
Company. The investigation of the bureau shows why the public 
cannot be protected by the plan of fixing the selling price of water power 
by itself. Fuel power will substantially fix the price of all power, 
because there is practically no considerable area in the United States 
where water power can supply the entire demand for power. Of course, 
water power cannot be sold above the price of fuel power. On the other 
hand, if the price of water power be fixed by law below that of fuel power, 
not all the community, in most instances, can be served with the cheaper 
power, and an unfair discrimination must result. If water power be 
taken by itself, there is, broadly speaking, but one effective method of 
control, in so far as the power sites are still public property. The 
public can either develop and operate the site, selling the energy at 
market rates, or the public may lease the site at a rental fairly represent- 
ing its natural value. In either case the public treasury will get the profit 
due to that natural value. There may be certain exceptional instances 
which would justify the outright sale of public power sites. The rental 
system, however, presents according to the bureau distinct advantages— 
foremost of all, that of retaining in the public hands the ultimate control 
of the resource. Assured public control is peculiarly desirable, because, 
broadly speaking, water power is inexhaustible and permanent and 
therein differs from almost all the other natural resources, which are 
expended in their using. 


An interesting step in the direction of federal industrial legislation 
which may have far-reaching results has been taken by Congress in the 
act of April 9, 1912 (Public Act No. 181, 62d Congress, 2d session), 
providing for a tax upon white phosphorus matches. This measure 
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is intended to tax out of existence the white phosphorus match industry 
on the ground of the extremely unhealthful nature of the business, and 
the tendency of the ingredients employed to produce a dangerous disease 
among the operatives. The bill has been strongly urged by the American 
Association for Labor Legislation and was earnestly opposed because of 
its use of the taxing power to effect a change in industrial relationships. 
The essential provision of the bill is a requirement relating to the packing 
and taxation of the white phosphorus matches which reads as follows: 


Sec. 3. That all white phosphorus matches shall be packed by the manu- 
facturer thereof in packages containing one hundred, two hundred, five hundred, 
one thousand, or one thousand five hundred matches each, which shall then be 
packed by the manufacturer in packages containing not less than fourteen 
thousand four hundred matches, and upon white phosphorus matches manu- 
factured, sold, or removed there shall be levied and collected a tax at the rate of 
two cents per one hundred matches, which shall be represented by adhesive 
stamps, and this tax shall be paid by the manufacturer thereof, who shall 
affix to every package containing one hundred, two hundred, five hundred, one 
thousand, or one thousand five hundred matches such stamp of the required 
value and shall place thereon the initials of his name and the date on which 
such stamp is affixed, so that the same may not again be used. Every person 
who fraudulently makes use of an adhesive stamp to denote any tax imposed by 
this section without so effectually canceling such stamp shall forfeit the sum of 
fifty dollars for every stamp in respect to which such offense is committed. 


This is accompanied by a provision relating to importation as follows: 


Sec. 10. That on and after January first, nineteen hundred and thirteen, 
white phosphorus matches, manufactured wholly or in part in any foreign 
country, shall not be entitled to entry at any of the ports of the United States, 
and the importation thereof is hereby prohibited. All matches imported into 
the United States shall be accompanied by such certificate of official inspection 
by the government of the country in which such matches were manufactured 
as shall satisfy the Secretary of the Treasury that they are not white phosphorus 
matches. The Secretary of the Treasury is authorized and directed to pre- 
scribe such regulations as may be necessary for the enforcement of the provision 
of this section. 


Exportation of white phosphorus matches is prohibited after January 
I, 1914. 
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The Greek Commonwealth: Politics and Economics in Fifth-Century 
Athens. By ALFRED E. ZimmMerN. Oxford: The Clarendon 
Press, 1911. Gr. 8vo, pp. 454. 

Under this title the author, at present lecturer at the London School 
of Economics and Political Science, and known to students of ancient 
history for his translations of several volumes of Ferrero’s Greatness and 
Decline of Rome, publishes what he calls “The result of an attempt to 
make clear to myself what fifth-century Athens was really like.” 
Taking his view from the heights of Periclean Athens, with the Funeral 
Oration of Pericles as a fitting, though often remotely connected “text,’’ 
he deals with Greek life and history under the three headings of Geog- 
raphy, Politics, Economics. 

He lays much stress on geography, and his chapters are charmingly 
written, forming perhaps the best of the many attempts to give the 
natural background and environment of Greek life. His treatise on the 
political development shows how, out of the loosely organized tribal 
settlements (tribe in the Hebrew sense!), with a weak central power, 
gradually grew the city-state with its all-absorbing demands on the 
individual, its successive encroachments upon the “lesser loyalties” of 
the family, clan, and brotherhood. It depicts also the attendant differ- 
entiation into social classes, their struggles for readjustment under 
changing conditions, especially the hostility between town and country, 
ending finally in the democracy of Pericles, so called “because it is in 
the hands not of a few but of the many.” This gives the author the 
opportunity to dispel the current notions about representation in gov- 
ernment in Greece (p. 155). The whole—and this is true also of Part 
ItI—is done with admirable clearness and logical presentation. In fact, 
the writer tends to oversimplify in his desire to build up a lucid system. 

The purposes of this Journal, however, concern themselves mainly 
with the third section of the book, the Economics. From a mere list of 
the chapter headings no adequate idea of the contents can be formed. 
Since, too, the recent theories an& cenclusions on Greek economic his- 
tory are not accessible in English 2 brief summary of the 230 pages 
devoted to this subject may be helpful. The treatment is dynamic up 
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to the time of Solon. After that the writer uses the static method, at 
the same time restricting himself mainly to Athens. 

Two basic facts the modern reader is always called upon to remember: 
the “incredible poverty” which Greek people and states incessantly had 
to fight, and the fact that because of their sense of harmony and pro- 
portion they always correlated “the values of wealth and well-being. 
. . . . What drove them into economic activity and into the develop- 
ment we shall have to trace was not simply our senseless greed for more, 
. - . . but the sober conviction that they needed wealth for the purposes 
of this civilization” (p. 220). After these preliminaries the author shows 
that “the one abiding fact about the economics of the Greeks from their 
earliest days down to the fifth century” is that “Greek civilization is in 
a sense urban; but its basis is agricultural (pasture, tillage, fruit), and 
the breezes of the open country blow through the parliament and the 
market place.” Large landed holdings were very scarce, the normal 
thing being the small proprietor. Tenancy in our sense of the term was 
almost unknown. To supplement his income the Greek farmer “hunted,” 
i.e., he turned sea-rover or highway robber, a common and unobjection- 
able calling until Athenian sea police practically did away with it in the 
fifth century. But the small city-states very soon were peopled to the 
limit and driven to get supplies from outside to maintain themselves. 
Border raids, hunting conducted on a large scale by the state, furnished 
more land and more supplies. Also relief was found in these turbulent 
centuries (7th and 8th B.c.) in colonization, which in the view of the au- 
thor and his authorities was primarily agricultural (not commercial as 
has largely been claimed). 

Both in Greece and Palestine (Zimmern, with Eduard Meyer, 
Gilbert Murray, and others makes much of analogies to Hebrew custom) 
“as far back as our records go we find the craftsman beside the farmer,” 
who, though in a sense economically self-sufficient, never enjoyed the 
absolute stage of self-help so much written about. By the sixth century 
an Athenian possessing a certain kind of skill normally used it to gain a 
livelihood. Greeks did not recognize the modern distinction between a 
craft and a profession, and machinery had not yet taken the joy out of 
craftsmanship, and substituted for the human ties between maker and 
‘consumer the pure cash nexus. The Greek contractor worked side by 
side with his laborers, hiring himself out to the state if needed for public 
works. Pay was the same for all, as far as we can gather. “The ordi- 
nary wage for all categories of workers on the Erechtheum, from the 
architect to the day laborer, for freeman as for slaves, is a drachma 
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a day” (p. 258, Francotte). The craftsman’s democratic spirit made his 
associations non-economic forms of grouping. He needed no “labor 
unions,” but enjoyed social and religious club life. The view that in 
his age of greatness the Greek had despised manual labor is once more 
denied (compare the recent work by O. Neurath: Antike Wirtschafts- 
geschichte). The Greek did hate dull, grinding work, “all occupations 
which involved sitting for long periods in cramped and unhealthy pos- 
tures, especially in a hot and vitiated atmosphere.” This is in keeping 
with his ideas on the development of the soul and on beauty, harmony, 
etc. The rougher work, “men’s drudgery,” he left if possible to slaves, 
freedmen, and resident aliens. Against the retail trader who is not a 
producer the Greek always maintained a prejudice. Yet the state inter- 
feres very little with his methods of making a living. There is no 
attempt to set prices generally, though under stress moral suasion is 
attempted (corn prices). In the Greece of this time “public ownership 
and even complete communism seem, to serious people, more natural 
and satisfactory and in harmony with the past than the absolute rights 
of the individual property owner.” In the fifth century they are just 
beginning to change this view. The state had natural and absolute 
claims on thé wealth of the citizen, just as on his time and person. 
Recognizing this he looked upon direct taxation as derogatory to his 
dignity. The whole of Greek finance is informal and primitive, dealt 
with by amateurs. The prevalent debasing of coinage the writer (with 
Riezler) explains by the isolation and normal self-sufficiency of the city- 
state, giving her control over those who used her coins, and enabling 
her to avoid losing in the long run by loss of credit. With international 
trade states having good coins crowd others out, especially so at Athens 
and Corinth. Commercial progress in Greece is slow because of the 
poverty, the inveterate habit of hoarding, the absolute lack of any 
system of credit and business confidence, of trustworthy information 
about foreign firms and markets. Loans are next to unknown, except- 
ing in a few cases of private nature. These are always secured by lands 
and houses. Trade, owing to the character of the country, was mainly 
sea trade. It was long hampered by insecurity which was gradually 
done away with by mutual commercial treaties. The trader was a 
distributor and carrier, a sort of tramp merchant on a tramp boat. 
The problem of population, even after the seventh century, remains 
ever present. The Greek statesman believed in an ideal and practical 
limit to the population of a city-state. It was his care to determine 
that maximum and then keep to it. For this latter purpose he added 
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to the natural checks of a high death-rate, war, and immigration, the 
deliberate exposing of weak infants, mostly girls. He looked both to 
quality and to quantity. The artificial shifting of the ratio between the 
sexes has profound consequences. As far as these touch the position of 
woman the author summarizes them, using O. Miiller and Wilamowitz 
as basis. Another check on population is the relatively late marriage 
of Greek men. In connection with this topic the general problem of 
Greek male “‘friendship”’ is discussed, as is the ideal of physical chastity 
and manhood in the interest of the state. War is the central “sport” 
of the Greek: fitting himself for it was his ever-present aim. 

Economic self-sufficiency was the ideal of the Greek statesman. In 
theory this view persisted even after the needs of the Empire had shat- 
tered it. The utopias of the fourth century still cling to it. Thinkers 
and statesmen regretted that it should pass away. Falsely viewing 
their city as a work of art, they believed that once the stage of complete 
independence, political and economic, was attained it could be indefi- 
nitely maintained. But economic forces, caring little for harmony and 
natural limits, bore the Athenian city-state onward into the Athenian 
empire. Solon’s legislation aimed to increase the wealth of the state by 
trade and industry. He encouraged immigration, giving aliens privi- 
leges and thus soon filling the city beyond its set limits. The need of 
more foreign supplies necessitated stable and continuous foreign rela- 
tions. Trade now becomes a trade in necessities, and the state steps 
in to encourage, safeguard, and control it, especially the trade in corn 
and materials for shipbuilding. There must be no question of the naval 
supremacy of the new Athenian state. Only thus can it successfully 
maintain itself and attain the end of its existence—teaching the world 
the practice of civic virtue. 

The last chapters deal in a highly sympathetic, if somewhat idealized 
and subjective fashion, with the policy of Pericles in this regard. Free 
commercial intercourse toward all sides is to furnish the wealth adequate 
to the accomplishment of this cultural mission. Athens wants markets 
and sources of supplies, not conquests and territorial aggrandizement. 
Aliens receive continued consideration, and even slaves are almost equal 
members of the commonwealth in its economic sense. Following mainly 
Eduard Meyer, the author here shows the essence of the Greek theory 
and practice of slavery. He shows their humanity in this so often mis- 
‘understood field of their economic life. Perhaps his view is a shade too 
rosy. The chapter on mining with its gloomy picture of slave labor 
serves as a good corrective. After a sketch, which is also a defense, of 
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the system of imperial finance (the tribute, its collection and disburse- 
ment), the writer closes with a sort of balance sheet of the assets and 
liabilities of Athens at the opening of the Peloponnesian War. Though 
he is not so cheerfully optimistic in this regard as Beloch, Zimmern’s 
statistics, following mostly Caraignac, must be taken with a great margin 
of doubt. The spiritual son of Gilbert Murray and Wilamowitz, 
Zimmern is heir to their failings—splendid and suggestive, but too often 
rather subjective theories (for samples at random see pp. 100, 109; 
Murray’s “traditional books” idea, 93; the “Periclean phrases,” 190 N, 
etc.; Apollo, 121). The matter of the clans and phratries sounds settled 
in Zimmern, but there still are grave problems. 

Throughout his book the writer has zealously guarded against one- 
sidedness. His main effort is devoted to economic influences, but with- 
out narrowness and without importing the present into the past unduly. 
His special care has rather been devoted to showing how different in 
many of its most fundamental presuppositions was Greek economic life 
from our own (pp. 207, 214, 220, 303, 352). How far this is true is best 
shown by reference to the conclusion on the Peloponnesian War. Quite 
at variance with his fellow-countrymen Grundy and Cornford, he actually 
believes that Thucydides knew more about the causes of that conflict 
than modern economists. (He is joined by Dickins in the Classical 
Quarterly for October, 1911.) He also justly remonstrates against using 
Plato and Aristotle as valid sources for the economic situations in the 
fifth century. “The right method is exactly the reverse, to apply the 
history of the generation that preceded them to the interpretation of 
their own doctrines.”” The author does not lay claim to originality. 
He frankly states his many secondary sources. The book as a whole is 
a very welcome and timely one, a much-needed summary of the many 
monographs, most of them foreign, which would have otherwise remained 
inaccessible to many of the students at our universities. 


Cart F. Hutu, Jr. 
THe UNIVERSITY OF CHICAGO 


The Income Tax. By Epwin R. A. SEe.ticmMan. New York: 
Macmillan, 1911. 8vo, pp. xi+711. 
Income Taxation. By Kossuth Kent KENNAN. Milwaukee: 
Burdick & Allen, 1910: 8vo, pp. 345. 
The income tax, according to Professor Seligman, is destined to come. 
Like democracy, it is a part of the modern world-tendency. All other 
great nations levy income taxes, or are rapidly preparing for their 
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adoption. Courts and dilatory legislatures may postpone the enactment 
of income-tax legislation in the United States, but their obstruction will in 
the end be overcome. It is therefore of the utmost practical importance 
to scrutinize the results of foreign legislation, to the end that the system 
we shall adopt may be as free as possible from error. 

Professor Seligman’s study was first undertaken in the early nineties 
when the income tax was the subject of widespread agitation. It was 
interrupted by the income-tax decision, which for the time robbed the 
issue of practical importance. Under the influence of the renewed agita- 
tion of 1909, which resulted in the submission to the states of the pro- 
posed Sixteenth Amendment, the study was brought to completion and 
published in its present form. 

This account of the genesis of the work will indicate its character. It 
is essentially a political document, but it is executed with a scientific 
thoroughness that entitles it to a rank among the foremost contributions 
to the science of finance. It is safe to say that no other writer on the in- 
come tax has ever so fully equipped himself for his task as has Professor 
Seligman. He has made himself familiar, not only with the scientific 
and official literature of the subject, but also with the vast mass of 
ephemeral writings which most scientists would reject as worthless, but 
which, under his hand, have been made to furnish many valuable hints 
as to the trend of public sentiment. The careful reader can get from 
this book an adequate understanding of the income tax in its whole 
organic development. And, if anyone cares for more than Professor 
Seligman gives, a select bibliography is provided, which is the best 
extant on the subject. 

The historical part of the work is designed primarily for the use of 
the scholar; the author is therefore justified in presenting in detail much 
that is of historical importance only. It is, however, a question whether 
the author is always justified in dragging obscure defenders of vulgar 
error out of their well-merited oblivion. This practice appears to the 
reviewer to detract somewhat from the usefulness of the book. And 
for popular purposes, the value of the book would have been enhanced 
if schematic views of systems in operation had been more frequently 
presented. As the text stands, it is even somewhat difficult for the 
layman to obtain an exact idea of the administration of the British 
income tax of today. This is the more striking inasmuch as Professor 
Seligman proposes for the United States an income-tax modeled on the 
British system. 

An income tax law which relies upon the declarations of the taxpayer 
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as to amount of income, as in the case of our Civil War tax, has always 
worked badly, and, in the United States, would become more unsatis- 
factory the longer it remained in operation. The history of the British 
system proves that a plan of taxation which makes the fullest possible 
use of the principle of stoppage at the source becomes increasingly 
effective with the lapse of time. If, then, we are to have an income tax, 
there can be no question as to what its general character should be. It 
should attempt to reach income at the source, so far as this is possible. 
In the United States, Professor Seligman points out, the application of 
the principle would be greatly facilitated by the prevalence of the cor- 
porate form of business organization. 

Since the sources of income—especially corporate income—are 
largely interstate, an income-tax law of this character can be properly 
administered only by the federal government. Professor Seligman does 
not deny that an effectively administered state income tax may work 
fairly well, especially in states which are still primarily agricultural. 
Even in such states much income derived from investments in other 
states would escape taxation; moreover, if state income taxes were ever 
to become general, the present evils of double taxation would merely be 
aggravated. 

But if the federal government alone can administer income taxes 
effectively, it is, according to the author, the states and local govern- 
ments that need the new source of revenue. The excises and the cus- 
toms duties will suffice, in future, as in the past, for the ordinary needs 
of the federal government. In the states, on the other hand, the need 
of a new source of revenue is pressing, especially if they proceed to the 
abolition of the present inequitable taxes on personal property. Accord- 
ingly we appear to be forced to accept, with Professor Seligman, the plan 
of income taxes administered by the federal government, the proceeds 
to be distributed among the states. Incidentally, Professor Seligman 
proposes to treat the corporation and inheritance taxes in the same 
manner. 

This plan, as the author indicates, has abundant analogies in foreign 
fiscal practice. Nevertheless, it appears to be doubtful whether the 
American states are ready to surrender their fiscal autonomy to the 
extent that such a system would imply. No one can gauge accurately 
the strength of the state’s-rights sentiment among the American people; 
but many of us believe that there still remains far too much of this 
sentiment to admit of the early adoption in legislation of Professor 
Seligman’s plan. It is, moreover, somewhat doubtful whether a satis- 
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factory basis for the distribution of the tax among the states can easily 
be found. 

Must we, then, believe that if the Sixteenth Amendment is adopted, 
the income tax will remain only a potentiality, for use in time of national 
emergency? Probably, unless customs and excises fail to furnish ade- 
quate revenue, or unless the federal government extends the scope of 
its activities, and hence comes to require additional revenues. Now, it 
is not improbable that the United States will sooner or later follow the 
lead of foreign countries in social legislation, as well as in fiscal legisla- 
tion. Old-age pensions and sickness and accident relief are as clearly 
world-tendencies as the income tax itself. 

When the relief of labor is undertaken in the United States, we shall 
have to determine whether the work shall be carried on at national or 
at state expense. The population of the United States is exceedingly 
mobile; it is a relatively small proportion of the working class that 
reaches old age in the localities where its best services have been given. 
Massachusetts would bear with great unwillingness the burden of caring 
for aged persons who had given many of their working years to other 
states. What state would bear willingly the burden of caring for aged 
persons who entered the United States after middle age? Again, should 
Pennsylvania alone bear the burden of accidents in mines and iron-works 
in the state? Other states share the benefit of cheap coal and iron. 
Professor Seligman tells us that the basis of wealth has broadened. So 
also has the basis of poverty. If the former fact implies national admin- 
istration of the income tax, the latter fact implies national assumption 
of the duty of relief. 


Mr. Kennan puts together in his book a considerable mass of material 
that will prove useful especially to debaters and other persons who have 
to appear well informed on the subject of the income tax and have not 
the time to make a thorough study of other sources. It is not claimed 
by the author that his work is a contribution to the science of finance; 
none the less, he can hardly escape responsibility for the fact that much 
of the work is carelessly done. Even “business men, legislators, stu- 
dents, and others who may wish to study the subject from its practical 
side” have a right to demand sound information. 

In spite of the carelessness of its compilation, the book has a certain 
value for the student of taxation. The author presents his material in 
such a way that its significance is evident at a glance. It is to be hoped 
that the sales of the book may justify a thorough revision; and that when 
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this appears, it will not be a thick volume with wide margins and soft- 
finish paper, but a handy little manual, cheap enough to be worth buying. 


Atvin S. JOHNSON 
LELAND STANFORD JUNIOR UNIVERSITY 


Laws of Wages. An Essay in Statistical Economics. By HENRY 
LuDWELL Moore. New York: Macmillan, 1911. 8vo, 
pp. vili+196. $1.60. 


In The Distribution of Wealth Professor J. B. Clark made the prophecy 
that “the largest and most permanent work of the future must consist 
of historical and statistical studies, directed by a full knowledge of 
economic law.’’ During the present year two important statistical 
studies of the kind referred to have appeared, i.e., Fisher’s The Purchasing 
Power of Money and Moore’s Laws of Wages. 

In the latter work Professor Moore has added his prophecy, with 
which the reviewer concurs, to that of Professor Clark. “There are,” he 
says, “five circumstances the coexistence of which at the present time 
will probably determine in the near future the direction and character of 
such economic investigations as shall have for their object the discovery 
of general facts and laws.” The circumstances are, first, “the pure 
theory of economic statics has reached a definite, mathematically sym- 
bolic form”; second, “ Marxian socialists . . . . are seeking to extend the 
theory of socialism through the development of the constructive idea in 
the light of concrete data’’; third, “the material for the concrete treat- 
ment of economic questions is being supplied yearly in increasing 
abundance”’; fourth, “the invention of a calculus of mass phenomena”’; 
and fifth, “the perfection of mechanical devices for performing mathe- 
matical computations” (pp. 1-5). 

The Laws of Wages shows the fruitful application of the newer 
statistical methods in testing the productivity theory of wages. The 
theory according to which, under perfect competition, the laborer tends 
to receive as wages “the value of his specific product” (p. 7) is tested 
by the computation of the Pearsonian coefficients of correlation, mean 
contingency, and mean square contingency on the basis of suitable data 
taken from France, Italy, and the United States, but especially from 
the former countries. 

The study opens with a clearly written chapter on the nature of 
statistical laws as illustrated by Pearson’s “scatter diagram,” the 
straight line that best “fits” the scattered points, and the coefficient of 




















BOOK REVIEWS AND NOTICES 525 
correlation. The value of the book to the non-mathematical economist 
would have been increased had the author given even more extended and 
profusely illustrated explanations of the mathematical concepts which 
he uses. These explanations might have appeared in an appendix. 

Probably the mathematical character of the Laws of Wages will repel 
many readers who are interested in the subject of wages. However, the 
mathematical machinery used is of such importance and capable of such 
general application that it is well worth the time and effort of economists 
to acquire. Luckily a book has appeared during the year, i.e., Yule’s 
An Introduction to the Theory of Statistics, which explains the concepts 
of the calculus of mass phenomena as simply as may be. The possible 
objection of Professor Edgeworth that “the mathematical method is a 
machinery, the use of which is very liable to be overbalanced by the cost 
to others than the maker of acquiring it’’* does not hold against acquiring 
a notion of the important methods of measuring correlation as used by 
Professor Moore. 

The author gives such a clear exposition of the meaning of important 
terms in general use that an extended quotation is justified: 


By a progressive synthesis a statistical investigation passes from individual 
observation to representative facts and from representative facts to statistical 
laws. The representative facts exhibit the characteristics of the individual 


observations which, for the purpose in hand, are most useful... .. The 
hypothesis or theory in each case is the supposition as to the nature of the 
relation of the representative facts. The law of the facts... . is the 


supposition that satisfies best the accepted standard of simplicity and excellence 
of fit of the facts to the hypothesis (p. 20). 


Thus the author’s conception of economic law is pragmatic. With this 
conception the reviewer is in entire accord. 

The conclusions drawn from the author’s statistical tests support the 
productivity theory of wages. The results of those statistical tests 
based, of course, upon data pertaining to restricted localities and specific 
industries, may be stated generally as follows: 

1. Wages of unskilled laborers are not determined by the cost of the 
means of subsistence (pp. 32, 176). 

2. Wages of unskilled laborers are not determined by their standard 
of life, although the correlation between the two is moderately high (pp. 


41, 176). 


1 Palgrave, Dictionary of Political Economy, article on “Mathematical Methods 
in Political Economy.” 
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3. Wages of unskilled laborers and wages of skilled laborers are very 
closely correlated, the coefficient of correlation being 0.775 (pp. 39, 176). 

4. “The fluctuation in the mean daily rate of wages varies directly 
with the fluctuation in the mean value of the daily product of the 
laborer,” the coefficient of correlation being 0.843 (p. 55). 

On a later page Professor Moore states the same conclusion as 
follows: “average wages increase with the specific product of labor” 
(p. 177). The second statement is justified only if “the specific product 
of labor”’ is taken to mean the money value of the product of labor. In 
the statistics put to test (data from French coal mines) the “specific 
product of labor” is measured in money, and therefore varies as the 
price of the product varies. In a still later place the author says: “A 
new theory of wages, definite in form and admitting of empirical tests, 
has been developed as a part of a general efficiency theory of distribu- 
tion.”” Thus there is a transition from “mean value of the daily 
preduct of the laborer’’ to “the specific product of labor,” and finally 
to “efficiency.” 

5. The more rapid the increase of capital in an industry (as measured 
by machine power in the statistical test) the more rapidly do wages 
increase ( pp. 66, 177). 

6. The curve of distribution of ability coincides with the curve of 
distribution of wages (chap. iv, p. 182). 

7. Since “an increase in the efficiency of the worker will tend to 
increase his wages,” a strike for increased wages will be apt to succeed if 
it is based upon increased efficiency, but “‘ without the increased efficiency 
no amount of striking will result in a permanent increase of wages” (pp. 
134, 188). As stated previously (No. 4), “efficiency” is measured by 
the money value of the product. 

8. “As regards the four critical items—rate of wages, amount of 
employment, continuity of employment, and length of the working 
day—the status of the laborer improves with the increasing concentra- 
tion of industry” (p. 193). There is a moderate degree of correlation 
between the size of the establishment and the rate of wages (the 
coefficient of mean square contingency, C,=o0.318), a lower degree of 
correlation between the age of the worker and the rate of wages 
(C,=0.250), and a very high degree of correlation between the size of 
the establishment and the amount of employment (C;=o0.791 or 0.785, 
depending upon the system of weighting). 

Professor Moore’s conclusions are justified. However, the con- 
clusions numbered 1 to 6 are much more strongly supported by the data 
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used than are the conclusions numbered 7 and 8. In the latter cases the 
results are obtained by the use of contingency tables which, in the 
majority of cases, do not contain more than 3X5 compartments. The 
coefficient of mean square contingency has the disadvantage that 
coefficients calculated on different systems of classification are not 
comparable with each other, i.e., the coefficient has different maximum 
values depending on the multiplicity of classes. As a consequence of 
this disadvantage Professor Yule gives the caution that “it is as well, 
therefore, to restrict the use of the ‘coefficient of contingency’ to 5X 5- 
fold or finer classifications.”* The quotation of Professor Yule’s caution 
must not be construed to indicate that the reviewer objects to Professor 
Moore’s use of the coefficient of contingency. There is no better method 
of procedure than the one adopted by the author. Indeed, the reviewer 
considers the chapters on “Wages and Strikes” and “Wages and the 
Concentration of Industry” the closest scientific studies of those subjects 
that have appeared. 

Perhaps the most important of Professor Moore’s conclusions is the 
one which the reviewer has numbered 4: ‘‘The fluctuation in the mean 
daily rate of wages varies directly with the fluctuation in the mean value 
of the daily product of the laborer.”” On p. 138 the author says: “The 
essential idea of the new doctrine is that, with a definite technical and 
social organization of industry, the laborer tends to get what he 
produces.” A cause-and-effect relation thus appears to be implied. 
““Specific productivity” appears to be designated as the cause of the 
laborer’s rate of wages. However, in his introduction (p. 2) Professor 
Moore expressly stated that 
economic events are not arrayed in linear connection, the one event following 
the other in direct series, as was frequently assumed by the classical economists. 
It was an idle controversy that Malthus and Ricardo conducted upon the 
question whether the abundance of food increases the population or the multi- 
tude of consumers increases the supply of food. Social phenomena are inter- 
related, are mutually dependent, and the appropriate method of treating such 
a form of interdependence is the use of a system of simultaneous equations in 
which the equations are equal in number to the unknown quantities in the 
problem. 

Taking the author at his word, then, his study no more indicates that 
specific productivity fixes wages than it indicates that wages fix specific 
productivity. We might, therefore, change the author’s conclusion to 
the following: the essential idea of the new doctrine is that, with a definite 
t Yule, Theory of Statistics, p. 66. 
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technical and social organization of industry, the laborer tends to produce 
what he gets. 

Perhaps a few words in regard to the coefficients used in Laws of 
Wages would not be out of place. The coefficient of correlation is 
familiar. It has become standardized. It affords the best means for 
measuring the extent of correlation between two series of paired measure- 
ments; its numerical value varies between —1 and +1. Professor 
Pearson’s coefficients of mean square contingency and mean contingency 
are not as familiar. These coefficients were originated for the purpose 
of measuring the correlation, or technically, contingency, where the data 
in question are in the form of a double-entry table, but this double-entry 
table differs from a correlation table in having non-numerical headings 
for the columns or the lines, or both. In other words, a coefficient of 
contingency is a “method of finding correlation in the case of quantita- 
tively non-measurable characters.’”* Professor Pearson states the rela- 
tionship between mean square contingency and correlation in the case 
of normal frequency as follows: 


(i) That since the mean square contingency is absolutely independent of the 
arrangement of our classes, the coefficient of correiation is also entirely inde- 
pendent of the arrangement of our classes on the basis of any assumed order 
or scale. 

(ii) Provided our classes are sufficiently small to allow of us legitimately 
replacing by groupings over small areas the theoretical integrations, the 
coefficient of correlation can be found from the mean square contingency.? 


Both the coefficients of mean square contingency and mean con- 
tingency are theoretically equal to the coefficient of correlation—on the 
hypothesis of normal frequency—when the grouping is small enough so 
that there is a sufficiently /arge number of classes. For instance, in a 
10X 10-fold classification the coefficient of mean square contingency 
cannot exceed 0.949. As previously stated, Professor Yule suggests 
that the coefficient of contingency be restricted to 55-fold or finer 
classifications. 

Professor F. Y. Edgeworth has given a concise statement of the 
service which mathematics may render to political economy. That 
service may be threefold: First, “the mere statement of an economic 
problem in a mathematical form may correct fallacies.” Second, 


* Drapers’ Company Research Memoirs. ‘‘On the Theory of Contingency and Its 
Relation to Association and Normal Correlation.” By Karl Pearson. P, 8. 

2 Ibid. 

3 Palgrave, op. cit. 
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“attention is directed to the data which would be required for a scientific 
solution of the problem.” Third, “the mathematical method is useful 
in clearing away the rubbish which obstructs the foundation of economic 
science, as well as in affording a place for the more regular part of the 
structure.’ Professor Moore’s Laws of Wages gives striking service in 


all three lines. 
WARREN M. PERSONS 
DartTMoUTH COLLEGE 


Wages in the United States, 1908-1910: A Study of State and 
Federal Wage Statistics. By Scott NEaRiInc. New York: 
Macmillan, 1911. 8vo, pp. vili-+-220. $1.25. 

After a search through the labor statistics recently published by dif- 
ferent federal and state bureaus, Professor Nearing has brought together 
in this little volume such data as he has thought of value in solving the 
question of what the wages, or rather the earnings, of labor have been 
during the period 1908-10. His conclusion, based upon “the available 
sources of statistics, and by inference for neighboring localities,” and 
with a deduction of 20 per cent for unemployment, is that east of the 
Rockies and north of the Mason and Dixon Line, “three-quarters of the 
adult males and nineteen-twentieths of the adult females actually earn 
less than $600 a year.” It is important to note, however, that in one 
of the early chapters of the book it is pointed out that “any accurate 
answer to the question ‘What wages are paid ?’ will be impossible”’ until 
some uniform system of collecting or presenting wage statistics has been 
“widely adopted” among the different states. 

The three states that at present furnish wage statistics from which 
“scientific deductions are possible” are Massachusetts, New Jersey, and 
Kansas. Herein, of course, lies the crux of the difficulties that confront 
the writer of a volume like the one in hand. Data cannot be obtained 
from the states or the sections which one would select as the most 
important. The industrial statistics of Kansas are presented, not 
because Kansas is a more representative industrial state than New York, 
but because data from Kansas are available and suitable data cannot 
be obtained from New York. How far one wishes to accept conclusions 
drawn from Kansas data is of course open to every reader to decide. 

Professor Nearing also presents the results of a study of certain 
federal and state reports on special industries. Here again the same 
difficulty is encountered. The wages paid in the telephone industry in 
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Milwaukee, Wis., may be vastly less important than wages paid in the 
textile mills of Massachusetts. Data for the former, however, Professor 
Nearing found available, and not for the latter. 

Statistics are also gathered from the reports of the Interstate Com- 
merce Commission relating to railroad wages, from the able and well- 
known Report on the Strike at the Bethlehem Steel Works for earnings of 
the men in a great steel center of Pennsylvania, from the Report on the 
Federal Investigation of Telephone Companies for wages paid in that 
industry. The value of the wage statistics published in these reports is 
unquestioned. One does not understand, however, why the equally 
valuable collection of data for the years 1908 and 1909 in the “Investi- 
gation of Western Union and Postal Telegraph Companies” (Sen. Doc. 
No. 725, 60th Cong.) should be ignored. And a more perplexing omis- 
sion, in view of the special attention given to women’s wages, is the 
failure to utilize the extremely valuable data collected in the already 
published volumes of the Report on Condition of Woman and Child W age- 
Earners. Some of the data in these volumes relate to the year 1907, but 
so do other data published in the present volume. Another possible 
explanation might be the fact that the series is not yet completed; but 
the volume on the cotton industry appeared in 1910 and the important 
volumes on clothing, glass, silk, and other subjects followed early in 
1911. In these volumes we have a great mine of recent valuable data 
on the subject of wages. 

Many students of wage statistics will not agree with Professor 
Nearing’s discussion of “statistics of average wages” in chap. vii; with 
the statement, for example, that “if all of the states compile their aver- 
ages in a similar manner, the resulting averages are certainly comparable, 
though they may not accurately represent the actual amount of wages 
paid.”’ There are some readers who will question whether conclusions 
of any value may be drawn from comparing one doubtful statistical 
expression with another equally doubtful It may also be questioned in 
chap. vi whether there is any excuse for accepting the table of average 
wages published by the Wisconsin State Bureau of Labor for the women 
employed in sixteen different industries throughout the state as furnish- 
ing a basis for a “‘careful comparison”’ with the tables of classified daily 
wages paid to women telephone operators in Milwaukee. In the same 
chapter question must also be raised about the comparison between the 
table of classified weekly earnings of 2,556 women employed in 1908 in 
the department stores of Chicago and “other cities” of Illinois with the 
wages in 1906 of 2,258 women employed in factories. The fact that 
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these are not for the same date, that no explanation is furnished as to 
whether the same method of computing “classified weekly earnings” 
was used, and that we are not told which industries and which cities are 
represented by this relatively small group, makes questionable Professor 
Nearing’s statement that “from the Illinois report, the student must 
conclude that the department-store wages when compared with factory 
wages, are relatively high” (p. 114). 

Professor Nearing departs from the grammatical form usually fol- 
lowed in statistical discussions. Thus we frequently find such expres- 
sions as “this best data is of males” (p. 174); “the data submitted is so 
similar” (p. 174); “annual earnings of adult females is about $250” 
(p. 208). 

These are of course small and no doubt pardonable errors that are 
permissible in a first encounter with a difficult subject. There is, after 
all, no more laborious and thankless task than that which Professor 
Nearing set himself in this volume. One must be glad to see some of 
the restless energy which can produce three new books within a twelve- 
month turned into a field in which Professor Mitchell has shown that 
tireless drudgery may result in brilliant achievement. 


EpitH ABBOTT 
Hutt House 





Accident Prevention and Relief. By Ferp. C. SCHWEDTMAN and JAMES A. 
Emery. New York: Published for the National Association of 
Manufacturers, 1911. 8vo, pp. xxxii+481. 


This volume was published for the National Association of Manufacturers 
as the result of an investigation of European systems for the compensation and 
prevention of accidents. The purpose of the investigation was to obtain for 
members of the association such information on these subjects as might be of 
value to them in the working-out of private plans for compensation, and might 
eventually lead to the adoption of adequate legislation for the whole country. 
The writers state that the book is written primarily for the busy man but that 
the student and sociological investigator will also find in it much entirely new 
information. 

Many of the European countries were visited in the course of the investi- 
gation, but the systems of only two of them, England and Germany, are con- 
sidered in detail. Chaps. ii-vi are devoted to the German system, chaps, 
vii-xiii, inclusive, relate to English conditions, and chap. xiv consists of findings 
and recommendations of the committee. An appendix contains letters from 
German authorities on social insurance; the English Compensation Act, and 
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some of the English private compensation schemes; as well as a description 
of voluntary relief associations in the United States. 

The German and English systems are compared, much to the advantage of 
the former. It is shown how the latter country for a long time tried to adjust 
claims for injury from accident under the common law, although this was 
inadequate to meet present industrial conditions. In 1897 the compensation 
principle was adopted as an experiment and confined in its workings to seven 
groups of presumably hazardous industries, but no insurance fund was estab- 
lished, and liability remained personal. In 1900 the act was extended to 
agriculture. During this time no provision was made for the collection or 
compilation of statistics, so that no record of the experiment could be kept. 
However, without much knowledge of how this first application of the com- 
pensation principle had worked, another act was passed in 1906 which applied 
it to all workmen as defined in the act. Almost as many grounds of dissatis- 
faction are found in this act as in its predecessor. It is said to be due more 
to political pressure than to knowledge of needs. It is a measure to relieve 
dependency rather than to prevent injury, for it neither requires medical 
attention nor investigates causes. It does not rest upon a secure basis of 
investigation of results of previous action. It has the result of throwing out 
of employment elderly and decrepit men because no employer will assume this 
risk. It does not repeal the old liability under common law. As a result of 
all this there is great dissatisfaction with the new act and much friction between 
employer and employee. But as it is made very difficult to substitute private 
schemes of compensation few such have been adopted. 

The German system of compensation, on the other hand, is a national 
policy which regards each injured workman not only as a man but as a national 
industrial asset whose productive power must be conserved for the state. That 
this may be done great care is given to accident prevention and for this purpose 
a double system of-state and private inspection is provided. Medical care is 
furnished by the employer. For thirteen weeks after the occurrence of an 
accident the worker is provided for out of the sick fund. Thereafter he is 
pensioned in proportion to his disability. But that this burden may not fall 
too heavily on the individual employer, especially in smaller concerns, the 
employers are compelled by law to form employers’ associations for the estab- 
lishment of mutual insurance funds. These associations were given complete 
control of their own affairs and were granted state aid. Careful provision was 
made for gathering statistics so that all new legislation might be based on the 
result of previous experience. 

As a result of this investigation the committee makes certain recommen- 
dations for future action in this country. Especially it recommends that 
any action should be preceded by deliberate and painstaking investigation. 
The book is well worth while for anyone who is interested in the future of 
industrial insurance for this country. 
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Report of the Employers’ Liability Commission of the State of Illinois. 
Chicago, 1911. 8vo, pp. 249. 


Report to the State Legislature of Ohio by the Commission on Employers’ 
Liability. Columbus: F. J. Herr, State Printer, 1911. Parts I- 
IIT, 8vo, pp. cxvii+-404; 443; 34. 

The ever-increasing complexity of the productive process, due mainly to 
the inventions and discoveries of the last century, together with a propor- 
tionate increase in the vital interdependence of workmen, has emphasized 
the need of modern legislation relative to the relations that exist between 
employer and laborer. While the defenses made use of in the courts by the 
employer at a time when industry was comparatively simple, may not have 
worked any great injustice to the workman then, it is now quite generally 
conceded that they often do work injustices in that large number of cases 
where accidents occur as a result of no fault of employer or employee. 

In order to investigate this situation, the legislature of Illinois, on March 
4, 1910, passed an act providing for the appointment of a commission of twelve, 
six being employers and six members of labor unions. 

The investigations have followed several lines. The commission first 
submitted letters to nearly three thousand employers and labor organizations 
asking for opinions of the proposed legislation. Next the opinions of judges 
and lawyers were sought as to the constitutionality of such a law. Added to 
this were compilations of available statistics of accidents and settlements, 
and reports of investigations of individual cases. 

The results of these last investigations showed that while the settlements 
in a few cases were even sensationally large, the great number of cases in which 
no settlement was made, together with the heavy cost of litigation and lawyers’ 
fees in other cases, brought the average down to a small sum. The commission 
then reported in favor of a law providing for the payment of a definite amount 
in case of accident. This sum is over twice the average amount received 
under the old method of appeal to the courts. The advantages are obvious. 
It insures to each workman a definite payment in case of accident, and at a 
time when most needed. It further provides against the heavy loss to employer 
and employee due to costly litigation. 

Ohio stands as another state attempting to provide compensation other- 
wise than by appeals through the courts under the common law. The law 
providing for the appointment of a commission, however, is not the first legis- 
lation of this sort in the state, the act of May, 1910, having already somewhat 
extended the liability of the employer. 

The report represents an investigation more extended than that carried 
on by the Illinois commission appointed for the same purpose. Part I includes 
original investigations of compensations received in certain parts of the state 
under the old conditions. In addition to this new material the Report also 
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includes the compensation laws of Europe and other countries, together with 
statements of proposed legislation in the United States. 

The solution offered by the commission takes the form of a proposed bill 
which provides for a state insurance fund managed by a board of commis- 
sioners appointed by the governor. This fund is maintained by premiums 
to be paid by employers, the premium varying with the nature of the employ- 
ment. Definite amounts are prescribed to be paid in case of accident. While 
these are far below the possible amounts obtainable under the old system, 
they are much above the average that has been received. The constitutional 
difficulties are avoided by making the insurance optional on the part of the 
employer; but he is induced to avail himself of it by being deprived of the 
defenses that he formerly made use of. 

The above conclusions were reached after consultation with the best, legal 
and judicial authority available, and after comparison with other laws. In 
addition hearings were conducted at various points in the state, the results 
of which are contained in Part II of this report. Further investigations of 
settlements are included in Part III, which was issued some months after the 
first two. The report as a whole is valuable in that it presents considerable 
source material fairly well classified, in addition to the conclusions reached by 
the investigators. 


Farmers of Forty Centuries. By F. H. Kinc. Madison, Wis.: Pub- 
lished by the author, 1911. 8vo, pp. ix+441. $2.50. 


The investigation of agricultural conditions in China, Japan, and Korea 
must have been a pleasant undertaking for a man with Dr. King’s knowledge 
of, and interest in, this subject. It is a piece of work earnestly undertaken 
for the purpose of learning from these people all that is valuable in their long 
experience as tillers of the soil, and its result is an exposition of methods and 
conditions of farming which would seem strange indeed to the average Ameri- 
can farmer. 

To one accustomed to western agricultural methods this description of 
oriental conditions gives a feeling of cramped and strained living that seems 
almost unbearable. Yet one must admire any people which can accomplish 
what they have done under these conditions. In the words of Dr. King, 
on setting out from the United States “we had left a country which had 
added eighty-five million to its population in one hundred years and which 
still has twenty acres for each man, woman, and child, to pass through one 
[Japan] which has but one and one-half acres per capita, and were going to 
another [China] whose allotment of acres, good and bad, is less than two and 
four-tenths. We had gone from practices by which three generations had 
exhausted strong virgin fields, and were coming to others still fertile after 
thirty centuries of cropping.”” Under such conditions very careful methods 
of agriculture must have been developed to retain this fertility, and that too 
although the soil in most places is made to yield two, sometimes three or four, 
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crops a year. The fullest use is made of all available space. Not only are 
most crops started in nurseries so that they may be well along by the time the 
fields are ready for their reception, but often the second crop is started in 
the field, between rows of the first crop before this first has matured. In 
order that enough nourishment may be returned to the soil depleted by this 
multiple cropping, every bit of waste must be returned to the fields and in 
such form as to be most easily assimilated by the crops. To what extent 
this process of fertilization has been developed is shown in the chapters on 
“Utilization of Waste’”’ and “Extent of Canalization and Surface Fitting of 
Fields.” 

The author especially emphasizes the grasp of principles which is made 
evident by their practices. This is shown in their appreciation of the value 
of water in crop production and the methods adopted, especially in connection 
with rice culture, for full utilization of water supply. It is shown again in the 
sparse use made of animal products as food, since “by devoting the soil to 
growing vegetation which man can directly digest they have saved sixty 
pounds per hundred of absolute waste by the animal.” Their use of waste 
for fertilizers, their system of crop rotation including nitrogen-storing legumes, 
their economies of time in the use of nurseries, selection of kinds of food to be 
used as staples, utilization of by-products, all go to prove the author’s point 
that “effective thinking, clear and strong, prevails among the farmers who 
have fed and are still feeding the dense population from the products of their 
limited areas.” 

The time and energy necessary to carry out all these minute economies of 
cultivation would not of course be available unless labor were cheap and plenti- 
ful. In China, farm laborers receive from $8.60 to $12.90, gold, per year, with 
fuel, food, and presents which make a total of $12.20 to $21.50. “This is 
less for the year than we pay for a month of probably less efficient labor. 
Add to this the great burden of taxation, which amounts to from $1.98 on 
upland to $7.34 per acre on the paddy-fields, and it is not difficult to realize 
on what a narrow margin the peasant farmer who does his own work, cultivating 
the average holding of 2.6 acres, must live, even though his crop returns per 
acre averages $49.03 for paddy-fields and $41.36 for upland fields. 

Although western nations may never accept such standards as would make 
living under these conditions possible, their future welfare will require the 
adoption of some policy of soil conservation, to the formation of which Mr. 
King’s study of oriental practice must contribute much that is of value. 


La méthode positive en science économique. By Francois SIMIAND. 
Paris: Félix Alcan, 1912. 8vo, pp. 208. Fr. 2.50. 
The present volume is a contribution to the eternal controversy on method 
in economic science. It consists of a group of critical studies, which have 
appeared intermittently in L’Ammée sociologique. The author has brought 
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these essays together with the apparent purpose of capping them with a posi- 
tive suggestion contained in the last essay. 

The arguments used by the author in his polemics against the various 
schools of economists have long been the common property of all the students 
of the science. Consequently the book is to be accepted only as a restatement 
of economic commonplaces. 

The first essay is a criticism of the naive psychological deductions in eco- 
nomic science. Incidentally, the author brings in the suggestion of the use 
of experimental psychology in economics. The difficulty of such a procedure 
is frankly admitted but no attempt whatever is made to surmount it. In 
the second essay the author seeks to distinguish economics as a science from 
economics as an art. The third and the fourth essays are aimed against the 
deductive method and the utilitarian school of economists. The fifth essay 
points out the limitations of the mathematical method in economic science. 

The last essay, which gives the book its title, forms the constructive part 
of the author’s work. In it the author makes a plea for the use of both the 
deductive and the inductive method in the study of economics. Furthermore, 
economics must deal in realities. To accomplish this it is necessary to study 
the individual, not as an isolated being, but as a member of society. From 
this it follows that the study of collective or social psychology is of far greater 
importance than that of individual psychology. Here the author does not 
advance farther than making mere assertions. He does not seem to be much 
concerned about giving the reader any idea of what this highly metaphysical 
entity, collective psychology, consists. 


Opportunities in School and Industry for Children of the Stockyards Dis- 
trict. By Ernest L. TatBert. Chicago: The University of 
Chicago Press, 1912. 8vo, pp. vi+64. 

The present study is one of a series of investigations of Stockyards conditions 
undertaken by the University of Chicago Settlement for the purpose of aiding 
the Settlement in its attempt to solve the problems of its community. The 
particular phase dealt with in this part of the study is “an endeavor to learn 
what becomes of boys and girls leaving school between the ages of fourteen 
and sixteen, with a view to ascertaining the sort of school training that is 
needed by such children, and the desirability of establishing a system of voca- 
tional direction in connection with the public schools which will guide those 
leaving school in the choice of an occupation.” 

From this investigation the writer is led to conclude not only that most of 
the industries open to fourteen-year-old children do not need the work of 
these children, but also that the net result of this work is instability of charac- 
ter in the children. He finds that economic pressure only partly accounts 
for those who leave school, other reasons being failure of the school to meet the 
needs of children, and ignorance in the home regarding opportunities. How- 
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ever, industry does not supply what the school failed to give, for jobs are 
obtained by chance rather than through interest, are routine work, having 
no educative value, and lead to no advancement. 

As a remedy for such conditions it is suggested that the age of compulsory 
education be raised to sixteen years and that the time so gained be given over 
to such industrial education as will develop the child’s interests and fit him to 
choose a vocation in harmony with his tastes. Meanwhile supervisors capable 
of directing this development should be provided. In order that the work be 
made effectual the school and the business world should work in harmony, 
and the economic means of the home must be such as to permit the longer 
period of training for the child. But this later aspect is outside the scope of 
the present study. 


Searchlights on Some American Industries. By James CooKE MILLs, 
Chicago: A. C. McClurg & Co., 1911. 8vo, pp. xi+-299. 


The title of this book rather leads us to expect a critical analysis and expo- 
sition of the dangers and evils of our industrial system. Its dedication, how- 
ever, somewhat changes our expectations: ‘‘To the captains of industry 
whose brains and capital have made the evolution of these great industries 
a story worth telling.” The word “story” is well used with reference to the 
work; for such it is, or rather a series of stories. 

In seven chapters, each devoted to a specific industry, the author gives a 
concise and interesting description of the processes involved in preparing 
for the market lumber, salt, sugar, paper, rubber, leather, and graphite. 
There are also included chapters on “Moulding Machine Practice,” and on 
the “Sightless Workers.”” Though the last-named chapter seems to lack 
any logical connection with those preceding, or with the title of the volume 
itself, it offers, nevertheless, many interesting suggestions on the question of 
industrial possibilities for the blind. 

While written in a popular style the book contains a great deal of valuable 
information. Every page is full of facts and not a little statistical matter is 
interspersed. That the author has not considered it advisable—or worth while— 
to cite authorities for his more important figures and statements, except as 
these occur in quotations from other works—will doubtless detract somewhat 
from its value for persons of scholarly inclination. Such readers, also, will 
no doubt be somewhat astonished at the confidence with which the author 
in the Preface asserts: ‘Each chapter contains all the information essential 
to a thorough understanding of the industry with which it deals.” Yet, 
considering the space allotted each subject, perhaps most readers will be 
chiefly surprised at the degree to which this is true. If, as the author, also 
in the Preface, assures us, “All facts stated have been carefully examined to 
determine their authenticity,” the book in spite of these defects, may well 
prove useful as collateral reading in courses on American industries, as well 
as interesting and enlightening to the general reader. 
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One Thousand Homeless Men. A Study of Original Records. By ALICE 
WILLARD SOLENBERGER. New York: Russell Sage Foundation, 


1911. 8vo, pp. 398. 

Chicago, the hub city of America with its slums and its vice sections, the 
lodestone toward which are attracted along every highway the homeless, the 
tramp, the vagrant, and the criminal, affords as no other city on the continent 
at once the necessity and the opportunity for a study of this class, the lowest of 
the submerged tenth. To this task the late Mrs. Solenberger (then Miss 
Willard), with a keen realization of the need, applied herself some ten years ago 
in her official position at the Central District of the Chicago Bureau of Charities, 
and this volume is the result of the work commenced then, but only lately 
completed. 

The book shows a clear comprehension of the condition and life of these 
men, the causes which are chiefly responsible for their debasement and the 
possibility of making them useful and respectable self-supporting citizens. 
The grasp of facts and knowledge of the detail of their lives which the author 
could have obtained only with the greatest difficulty is remarkable, and it is 
to this intimate knowledge of the real life of these men that the book owes its 
value. 

It is greatly to be deplored that the author’s untimely death cost the 
volume its concluding chapter, more especially as lack of general conclusions 
constitutes its serious defect. The tremendous mass of data in which one is 
apt to lose oneself; the tedium of the treatment, a detailed consideration of 
the cripple, being followed by a like study of the beggar and after that the 
epileptic, the runaway boy and the chronic tramp; the too frequent repetition 
and reiteration; in short, the complete absence of anything in the nature of 
generalization and breadth of view all detract greatly from what otherwise is 
an excellent book. 


The Living Wage of Women Workers. By Lovuts—E Marion BoswortTa. 
New York: Longmans, Green & Co., 1911. 8vo, pp. vi+go. 
$1.00 net. 

This volume is the third in a series of studies in the economic relations of 
women, undertaken by the Women’s Educational and Industrial Union, 
Boston. It presents the results of an investigation into the income and the 
expenditure of women workers in the city of Boston, carried on with the pur- 
pose of discovering what would constitute, for them, a living wage. Such an 
attempt had not been made previously, so that it was felt the inquiry would 
have practical as well as academic interest. 

The investigators have collected about 450 schedules covering items of 
expenditure and income. These are classified into six groups according to 
occupation and into five according to wages. The classifications are used as a 
basis for statistical tables on each of the chief items of expenditure: food, rent, 
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clothing, health, savings, and miscellaneous expenditure, including recreation 
and education. The interpretation of the statistics takes up the greater 
part of the book. It is interesting to note, however, that the nominal wage 
indicated by any given schedule cannot be used as a safe basis for calculations 
because it usually varies widely from the actual wage on account of docking, 
seasonal character of work, tips, or other reasons. 

A study of the tables seems to lead to the conclusion that the nine to 
eleven dollars per week wage group represents a minimum living wage. 
Not until this group is reached do average income and average expenditure 
balance; up to this point the actual expenditure as well as the percentage 
for food and rent increase; here, for the first time, medical aid becomes poss- 
ible, and saving begins. 


History of Money in the British Empire and the United States. By AGNES 
F. Dopp. London: Longmans, Green & Co., 1911. 8vo, pp. xiv 
+356. 55. net. 

“The aim of this book,” reads the Preface, “‘is to give a short general his- 
tory of money in the English-speaking countries—in the British Empire and 
the United States.” In Part I, the author traces the monetary history of the 
British Isles “from the earliest times” to the present. Two short chapters 
are added on “the Currency of India” and “Colonial Currencies.” Part II is 
devoted to a study of the history of money and banking in the United States. 

The book lays no claim to independent and original investigation. Such 
could not be expected in a work of the kind. Miss Dodd has drawn her 
information from a wide range of sources. That the book represents pains- 
taking industry cannot be doubted, but the breadth of field which the author 
attempts to cover precludes her complete mastery of the subject. The reader 
sees only an accumulation of facts—interesting, but dead. The shortcomings of 
the book partly arise from its not being pervaded by any one personality. The 
reader is made conscious of the shifting influence of the various authorities— 
MacLeod, Walker, and the rest—on whom the author has drawn. The book 
is more than patchwork, but it lacks that indescribable something that makes 
history live. 

The student desiring only a brief survey of the subjects with which Miss 
Dodd deals will find in her book a concise statement of the more important 
historical facts. Even to the economist it will prove a handy book of reference. 


The Modern Railroad. By Epwarp HuNGERFoRD. Chicago: A. C. 
McClurg & Co., 1911. 8vo, pp. xx+476. 

This work is neither a textbook nor in any sense a scientific treatise on rail- 
roads. It is rather a dramatization of railroading. The first two chapters 
give a brief history of the developing of railroads in the United States. Even 
these chapters are more like a series of moving pictures than an ordinary his- 
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tory. Then follows a series of chapters on such topics as tunnels, bridges, 
terminals, equipment, etc. Not a mere description of any of these—we see 
the rivers spanned, the mountains pierced, and other rivers undermined to 
make the new highways of travel and commerce. The best part of the book 
is found in the chapters dealing with the management and operation of the 
road. Here we are introduced to presidents, managers, superintendents, 
general passenger agents, traveling passenger agents, train dispatchers, engi- 
neers, conductors, brakemen, and a variety of other actors in this drama of 
transportation. We meet them at their work and are given their views and 
ambitions largely in their own words. Over a hundred clear and attractive 
illustrations further add to the vivid mental picture that the various chapters 
produce. The book might well have been called an inside view of railroading. 


The New Garden of Canada. By F. A. Tatsot. Toronto: Cassell & 
Co., Ltd., 1911. 8vo, pp. viii+308. 

Until the recent activities of the Grand Trunk Pacific Railway Co. opened 
up to the light of day that section of country lying between Edmonton and 
Prince Rupert, its economic resources and its scenery were completely buried 
in obscurity. Nor can it be said that they are yet more than slightly appre 
ciated. In the book the author, an Englishman visiting in Canada, gives a 
narrative and descriptive account of a trip made by pack train and canal 
through this new British Columbia. The narrative is replete with well-told 
incident and excellent description, supplemented by more than forty splendid 
photographs. Of the natural resources and economic possibilities we are 
given little more than mere suggestions, the avowed purpose of the author 
being rather to awaken the interest. In this he has undoubtedly succeeded. 


Essai sur la police générale des grains, sur leurs prix et sur les effets de 
Vagriculture. By CLAUDE-JACQUES HERBERT. Paris: Librairie 
Paul Geuntliner, 1910. 8vo, pp. xliiit+vii+166. Fr. 7.50. 

This essay, written in 1755, has been reprinted as a part of the “Collection 
des économistes et des réformateurs sociaux de la France.” A supplement 
written in 1757 and two brief letters on the same subject are included. 

The essay was widely circulated and read immediately after its first appear- 
ance, being published in London, Dresden, and Berlin. It is a vigorous and 
effective attack on the French policy then in vogue of attempting to make 
grain cheap and plentiful and to avoid famines, by strictly regulating the trade 
in this commodity, and by checking or entirely prohibiting its exportation. An 
introduction of some 40 pages by Professor Edgard Depitre gives an excellent 
historical setting. 














